As the campaign ahead of the UK referendum on EU membership reached its endpoint, the European Court of Justice (ECJ) declared that UK restrictions on the access that EU citizens have to child benefit and child tax credit in Britain were lawful. The European Commission had challenged the legality of the UK’s restrictions.
Given its timing, the outcome of the Commission v UK case can hardly be considered surprising. By focusing on internal EU migration, the ruling deals with issues that are undeniably at the forefront of the Brexit debate. But the judgment is merely an extension of a wider sea change that reflects a general acceptance by the ECJ of arguments made by some member states who want to restrict access to welfare for non-economically active EU migrants.
The ruling can be seen as a boost for the remain camp, providing evidence that a vote to stay in the EU will not be an open invitation to “benefit tourists”. Yet it also shows how it has become both politically acceptable and desirable to be seen to be taking a tough stance on some of the most vulnerable in society.
The ECJ’s language in the new ruling arguably also suggests that it might be receptive to the UK’s restrictions on in-work benefits for EU migrants. This formed a central part of the dealwhich British Prime Minister David Cameron negotiated with other EU leaders in February, and which would come into force should the UK vote to remain on June 23.
What the ECJ ruled
By bringing the case the European Commission had challenged UK rules that require claimants to overcome a “right to reside” test in order to access child benefit and child tax credit. To pass this test, EU citizens must be legally resident in the UK. Under the EU’s Citizens’ Rights Directive, after three months, non-national EU citizens are legally resident in the UK if they are working, self-employed, or have sufficient resources and comprehensive sickness cover not to become an “unreasonable burden” on the social assistance system.
As a result, applications for child benefit or child tax credit by non-economically active EU citizens risk being rejected in the UK on the basis that they would not pass the “right to reside” test because they lack the sufficient resources.
The commission argued, that, by virtue of the EU’s Coordination of Social Security Regulation, access to social security – such as child benefit and child tax credit – should be determined solely by a test of whether an individual was “habitually resident” in the UK. Such a test, it argued, determined which member state’s social security system was responsible for any given individual, ensuring that no EU citizen fell through a gap in protection. The ECJ disagreed, holding that it was up to individual member states to determine the conditions for accessing social security.
Even though the ECJ said that the UK’s “right to reside” test was indirectly discriminatory, crucially, it held that the test was justified by the UK’s need to protect its finances. The court said the European Commission had not provided evidence that the test was an inappropriate or disproportionate means of achieving this goal.
Politically desirable poverty
Far from being a one-off judgment, the ECJ’s ruling is the latest in a recent line of decisions permitting member states to restrict access to social benefits for non-economically active EU citizens. In recent years, the court has progressively distanced itself from its previous approach of assessing lawful residence and access to welfare on an individual basis. Instead, it has focused on the potential cumulative impact of claimants on a member state’s benefits system as a whole.
There is little burden on member states to demonstrate evidence of the impact benefit claimants from the EU have on the sustainability of their finances. In this recent case, the onus was on the European Commission to prove that the UK approach was unnecessary. As some experts have argued, this risks placing vulnerable EU migrants, including those in temporary need, on welfare cliff edges and at risk of destitution.
Equality under threat
The judgment arguably indicates that the ECJ might well accept the UK’s plan to introduce a “safeguard mechanism” that restricts access to in-work benefits for economically active EU citizens, such as tax credits for working people. This mechanism was at the heart of the EU deal Cameron agreed in February.
While many on the leave side in the EU referendum have argued that Cameron achieved little during the renegotiations, the safeguard mechanism has been described by some academics as an “unexpectedly good deal”. This is because the safeguard mechanism would allow Britain to discriminate against non-UK workers from the EU, which has long been prohibited under EU law. Given the new ruling, the ECJ might be receptive to arguments that the safeguard mechanism can be justified in order to protect public finances.
[bookmark: _GoBack]When combined with existing UK rules narrowing the definition of who qualifies as a “worker”, and limiting access to social support for jobseekers, it has been argued that the safeguard mechanism will have a disproportionately negative effect on women, who might experience breaks in the continuity of their employment as a result of childbirth, and are more likely to be in part-time employment or to perform unpaid care-giving roles.
The safeguard mechanism on in-work benefits also arguably ignores the reliance of the UK employment market on low-paid, zero-hours contract work, that for many with and without care responsibilities, can only be performed with the support of state benefits.
So the Commission v UK ruling represents the latest in a line of judgements in which the ECJ has accepted member state restrictions on access to welfare for EU citizens. That this can be seen as a boost for those campaigning for the UK to remain part of the EU, continues a troubling trend towards a tough stance on some of the most vulnerable people in society.

