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[1] Introduction
Whenever philosophers begin talking about the law, there immediately arises the question of the legitimacy of such talk—of, that is, the very idea of philosophers’ contributing anything useful to discussions of legal cases (which, in the present essay, are limited to cases concerning religious freedom). And yet philosophers have in fact contributed much to understanding such cases, and these contributions can be sorted into two categories. On the one hand, there is a ‘bottom-up’ approach that engages in detail with the cases themselves in order to work up to more general philosophical issues. A good example of this approach is Calder and Smith’s painstaking analysis of competing understandings of equality and diversity in Azmi v Kirklees MBC.[footnoteRef:1] On the other hand, there is a ‘top-down’ approach in which pre-existing philosophical frameworks are applied to the topic of religious freedom. Trigg’s Religion in Public Life[footnoteRef:2] and Equality, Freedom and Religion,[footnoteRef:3] as well as Leiter’s Why Tolerate Religion?,[footnoteRef:4] exemplify this approach. [1:  Gideon Calder and Steven R. Smith, ‘Differential Treatment and Employability: A UK Case Study of Veil-wearing in Schools’ in Gideon Calder and Emanuela Ceva (eds), Diversity in Europe: Dilemmas of Differential Treatment in Theory and Practice (Routledge 2011), 157–69. The case discussed is Azmi v Kirklees Metropolitan Borough Council [2007] UKEAT 0009_07_3003, [2007] IRLR 434.]  [2:  Roger Trigg, Religion in Public Life: Must Faith be Privatised? (OUP 2007).]  [3:  Roger Trigg, Equality, Freedom and Religion (OUP 2012).]  [4:  Brian Leiter, Why Tolerate Religion? (Princeton University Press 2013).] 

To be a bit more specific: Trigg’s books exemplify the top-down approach by deploying abstract topics in the philosophy of religion (such as the rationality of faith and the weight of religious reasons in the public sphere) to critique the way in which freedom of religion is treated in the courts. The benefit of this top-down vantage point is that the philosopher can scrutinize alternatives not yet countenanced in the courts’ judgments themselves. For example, Trigg makes much of the fact that Article 9 of the European Convention on Human Rights [ECHR] and the UK Human Rights Act are not the only way to ensure protection for religious freedoms. That is, while these legal instruments turn freedom of religion into a positive human right, there are other approaches, such as those of ‘negative accommodation’ and ‘passive religious tolerance’.[footnoteRef:5] This gives rise to an abstract question of whether assigning a particular human right to freedom of religion is helpful.[footnoteRef:6] [5:  See also Mark Hill, Russell Sandberg and Norman Doe, Religion and Law in the United Kingdom (Kluwer 2011), 25.]  [6:  Trigg, Equality, Freedom and Religion, 55–68.] 

	Nevertheless, the bottom-up approach provides the framework for what follows. Beginning with the reasoning of the cases themselves is a way of doing philosophy that takes the legal material seriously, rather than constraining it within pre-established conceptual structures. This is no longer ‘applied philosophy’ in the sense of applying given philosophical theories to a different discourse; rather, it is through patient engagement with that discourse itself that theory is renewed. One implication of this approach is that it can lead to transformations within philosophy: philosophy is no longer understood as an untouchable master-discipline that provides trickle-down resources for other theorists to utilize, but instead as a practice shaped by looking outside itself to the concepts inchoately present in the very texts of legal cases. The bottom-up approach to legal cases concerning religious freedom analyses issues that are not normally central to academic philosophizing about religion, but that do nevertheless loom large in the consciousness of believers and non-believers alike outside the academy.
In the present essay, we continue with the ‘bottom-up’ analysis. We limit our analysis to cases brought before the European Court of Human Rights [ECtHR] under Article 9 involving uses of symbols or religious clothing, and consider questions surrounding manifestation and harm, as a means of deepening the conceptual work already being done in the ECtHR’s case law. In the concluding paragraphs, we then return to the benefits of reasoning from the bottom up, arguing that this methodological approach to law and religion reflects the type of reasoning to be found in the judgments themselves.


[2] Philosophy of religion: beliefs and practices
Every case concerning religious symbols brought before the ECtHR has been considered under Article 9 of the ECHR, the article expressly concerned with freedom of thought, conscience, and religion,[footnoteRef:7] either taken alone or with Article 14, which prohibits discrimination.[footnoteRef:8] The English text of Article 9 reads: [7:  What follows in this section is a summary of material set out at greater length in Daniel J. Hill and Daniel Whistler, The Right to Wear Religious Symbols (Palgrave-Macmillan 2013), and Daniel J. Hill and Daniel Whistler, ‘Religious Symbols and the European Convention on Human Rights’ (2013) 171 Law and Justice 52.]  [8:  Other articles have sometimes also been deemed relevant. For example, in SAS v France the court said at [109] that it would ‘examine this part of the application under both art.8 and art.9 , but with emphasis on the second of those provisions’ SAS v France no. 43835/11, [2014] ECHR 695, (2015) 60 EHRR 11 (1 July 2014), [109] 287.] 


1. Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change his religion or belief and freedom, either alone or in community with others and in public or private, to manifest his religion or belief, in worship, teaching, practice and observance.
2. Freedom to manifest one’s religion or beliefs shall be subject only to such limitations as are prescribed by law and are necessary in a democratic society in the interests of public safety, for the protection of public order, health or morals, or for the protection of the rights and freedoms of others.[footnoteRef:9] [9:  The Convention for the Protection of Human Rights and Fundamental Freedoms, The European Convention on Human Rights <http://www.echr.coe.int/Documents/Convention_ENG.pdf> accessed 5 October 2013.] 


Although the first clause of 9(1) protecting the ‘forum internum’, i.e. the holding of beliefs, is a fundamental part of the article, almost every case brought under Article 9 concerns one of the later clauses—that is, concerns the freedom to manifest one’s religion or belief, in worship, teaching, practice, and observance. 
We leave aside for the purposes of this essay what kind of convictions are to be included under the phrase ‘religion or belief’. Once it had been established satisfactorily that the applicant’s view did fall under this rubric, the ECtHR traditionally went on to consider whether the particular action at issue in the case was a manifestation of that belief. Even once that had been established, it remained to be seen whether there had been an interference with that manifestation, and, if so, whether the interference had been justified. 
Historically, the Court and the (now-defunct) European Commission of Human Rights were reluctant to find manifestations, and reluctant to find interference.[footnoteRef:10] The classic example of the first reluctance is the case of Arrowsmith v UK.[footnoteRef:11] At para 71 of the judgment the Commission stated: [10:  We leave aside for present purposes the concept of interference and the ‘specific-situation rule’ which has dominated the ECtHR’s traditional jurisprudence on this issue.]  [11:  Arrowsmith v UK no. 7050/75 [1978] ECHR 7, (1981) 3 EHRR 218 (12 October 1978).] 


the term ‘practice’ as employed in Article 9 (1) does not cover each act which is motivated or influenced by a religion or a belief. […] when the actions of individuals do not actually express the belief concerned they cannot be considered to be as such protected by Article 9 (1), even when they are motivated or influenced by it.[footnoteRef:12] [12:  ibid 228–9.] 


The Commission here establishes a principle that determines its ‘manifestation test’: in order for an action to count as a protected practice of a belief, it must ‘express’ (later ‘directly express’[footnoteRef:13]) the belief in question; it is not sufficient for the action to be motivated or influenced by the belief. [13:  See, e.g., Eweida and Others v UK nos. 48420/10, 59842/10, 51671/10, and 36516/10, [2013] ECHR 37, (2013) 57 EHRR 8, 243 [82] (15 January 2013).] 

2004, however, saw a remarkable shift in this regard with the case of Şahin v Turkey.[footnoteRef:14] Precedent would have suggested that the Court spent a long time deciding under 9(1) whether Şahin’s actions—her wearing of a headscarf at a state university—were really manifestations of a protected belief. Instead, however, the Court (both at the initial Chamber level and at the later level of the Grand Chamber) bypassed these questions and went straight to consideration of whether any interference that there might have been was justified under Article 9(2). The key passage is in para 71 of the Chamber’s judgment: [14:  Şahin v Turkey no. 44774/98 [2004] ECHR 299, (2005) 41 EHRR 8 (Chamber); [2005] ECHR 819, (2007) 44 EHRR 5 (GC) (29 June 2004 (Chamber), 10 November 2005 (GC)).] 


her decision to wear the headscarf may be regarded as motivated or inspired by a religion or belief and, without deciding whether such decisions are in every case taken to fulfil a religious duty, the Court proceeds on the assumption that the regulations in issue, which placed restrictions of place and manner on the right to wear the Islamic headscarf in universities, constituted an interference with the applicant’s right to manifest her religion.[footnoteRef:15] [15:  Şahin (2004/5) 14 [71].] 


The Grand Chamber quoted and approved this passage,[footnoteRef:16] which has also set the tone for many subsequent decisions (Dogru v France,[footnoteRef:17] Jakóbski v Poland,[footnoteRef:18] Kovaļkovs v Latvia[footnoteRef:19]).[footnoteRef:20] [16:  Şahin (2005/7) 120 [78].]  [17:  Dogru v France no. 27058/05 [2008] ECHR 1579, (2009) 49 EHRR 8 (4 December 2008).]  [18:  Jakóbski v Poland no. 18429/06 [2010] ECHR 1974, (2012) 55 EHRR 8 (7 December 2010).]  [19:  Kovaļkovs v Latvia no. 35021/05 [2012] ECHR 280 (31 January 2012). ]  [20:  For analysis of these cases, see Hill and Whistler, The Right to Wear Religious Symbols, 52–5.] 

This brings us to our point in this first case study: a trend in Strasbourg jurisprudence away from spending most of the judicial time and effort setting out general principles for what counts as manifestation in favour of assuming manifestation, and spending most of the judicial time and effort on the question of justification. This shift we have dubbed ‘the practical turn’. We see the practical turn as a turn away from making judgments on religious practices solely in the light of their antecedent beliefs—i.e. solely as manifestations of beliefs—to also considering them in their own right, i.e. irrespective of the beliefs they are manifesting. What is most interesting philosophically here is that this shift—to considering religious practices partly in their own right and not purely as derivative of prior beliefs—is mirrored within the philosophy of religion.

[2.1] The Paradox of Motivation
One helpful way to understand this practical turn is through the fate of the concept of motivation in cases brought under Article 9 after 2005. To put it bluntly, this concept, which had a clearly defined position in the previously mentioned Arrowsmith case (motivation was there deemed insufficient to constitute manifestation), now plays a far more context-specific role.
Eweida v UK illuminates this sharply. The ECtHR here seems to insist—rather bizarrely—that motivation is both sufficient and insufficient to characterize the wearing of a cross as a manifestation of religion. Thus, when it comes to the status of Eweida’s cross, the Court states:

It was not disputed in the proceedings before the domestic tribunals and this Court that Ms Eweida’s insistence on wearing a cross visibly at work was motivated by her desire to bear witness to her Christian faith. Applying the principles set out above, the Court considers that Ms Eweida’s behaviour was a manifestation of her religious belief, in the form of worship, practice and observance, and as such attracted the protection of Article 9.[footnoteRef:21] [21:  Eweida 245 [89].] 


The implication seems to be that there is something in the first sentence of this passage—presumably the fact that her wearing of the cross was motivated by a religious desire—that, conjoined with the general principles the Court set out earlier, constitutes proof that this wearing of the cross counts as a manifestation of religion for the purposes of Article 9. And yet, when one turns to the section of the judgment headed ‘General principles under Article 9 of the Convention’,[footnoteRef:22] one finds it very explicitly stated that a motivated practice does not in itself constitute a manifestation: ‘Even where the belief in question attains the required level of cogency and importance, it cannot be said that every act which is in some way inspired, motivated or influenced by it constitutes a “manifestation” of the belief.’[footnoteRef:23] In other words, the ECtHR is happy to make clear that it is faithful to the principle (taken from Arrowsmith) that motivation is insufficient to constitute manifestation at the same time as it suggests that motivation is sufficient to pass the manifestation test. [22:  ibid 242–4 [79]–[84].]  [23:  ibid 243 [82].] 

While Eweida provides a particularly recent occurrence of this apparent contradiction, similar treatments of the concept of motivation are present in almost every case concerning religious practice brought since 2005. As already suggested, Şahin provides the crucial precedent. In para 66, the ECtHR explicitly cites Arrowsmith, and recites its fundamental principle, ‘Article 9 does not protect every act motivated or inspired by a religion or belief.’[footnoteRef:24] Despite this, five paragraphs later, the Court now argues as follows: [24:  Şahin [2004/5] 124–5 [66].] 


The applicant said that, by wearing the headscarf, she was obeying a religious precept and thereby manifesting her desire to comply strictly with the duties imposed by the Islamic faith. Accordingly, her decision to wear the headscarf may be regarded as motivated or inspired by a religion or belief and, without deciding whether such decisions are in every case taken to fulfil a religious duty, the Court proceeds on the assumption that the regulations in issue, which placed restrictions of place and manner on the right to wear the Islamic headscarf in universities, constituted an interference with the applicant’s right to manifest her religion.[footnoteRef:25] [25:  ibid [2004/5] 125–6 [71].] 


Five paragraphs after re-affirming the traditional jurisprudence of the manifestation test that motivation is insufficient to constitute manifestation, the ECtHR completely discards this principle: motivation is now seemingly sufficient.
This is odd, to say the least. Nevertheless, our contention is that the practical turn provides a way of understanding this post-2005 jurisprudence that to some extent resolves the mess just detailed. In short, principles involving concepts like motivation and manifestation are no longer as central to the deliberations of the Court: since 2005, judges have paid far less attention to general principles concerning whether a religious practice is merely motivated by a belief or expresses one—and this accounts for its more context-dependent treatment of religious practices in subsequent judgments.[footnoteRef:26] [26:  In SAS v France, for example, the question whether SAS’s wearing the burqa or niqab was a manifestation of a belief was never even considered.] 


[2.2] Religion as Practice and/or Belief
One key to understanding the practical turn is to look at shifts in theoretical debates around religion, for these provide an illuminating parallel. Crudely put, researchers in the anthropology, sociology, and philosophy of religion have become increasingly suspicious of any description of religion that places too great an emphasis on belief.
For example, Cottingham attends to elements of religion that he considers resistant to a mere logical analysis of belief. He writes, ‘One has a strange feeling that intellectual analysis, however acute, does not capture what is at stake when someone gives, or refuses, their allegiance to a religious worldview. The focus is somehow wrong.’[footnoteRef:27] For this reason, Cottingham himself focuses on what he dubs ‘the spiritual’ features of religion which exist ‘irrespective of metaphysical commitment or doctrinal allegiance’.[footnoteRef:28] Hence, instead of being purely derivative of beliefs or propositional attitudes, Cottingham claims that the spiritual in religion is consequent on practices. He affirms, that is, ‘the primacy of praxis’ in understanding religion.[footnoteRef:29] Trigg makes use of this shift in philosophical treatments of religion to frame his criticisms of, among other things, the traditional jurisprudence surrounding Article 9. For Trigg, ‘[w]hen religion is pitted against rights, religion is often sidelined.’[footnoteRef:30] That is, judges have tended, he maintains, to minimize the significance of religion by understanding it through what he sees as the alien and distorting category of belief, i.e. by understanding it as a matter of beliefs held just in the individual’s private conscience rather than also in public practices.[footnoteRef:31] According to Trigg, ‘From many religious points of view, the contrast between belief and manifestation is obnoxious.’[footnoteRef:32] [27:  Cottingham, The Spiritual Dimension, 2.]  [28:  ibid 3.]  [29:  ibid 5.]  [30:  Trigg, Equality, Freedom and Religion, 8.]  [31:  For examples of these arguments, see ibid 14, 42.]  [32:  ibid 101–2.] 

What the above analysis of the cases shows, however, is that the practical turn undertaken in ECtHR jurisprudence since 2005 is one way in which Strasbourg has in fact already responded to these concerns. By marginalizing the question of whether a practice is merely motivated by or genuinely expresses an antecedent belief, the ECtHR has ultimately undermined any idea that religion is always primarily a matter of belief. Since 2005, judges are no longer as interested in legitimating religious practices with respect to their links to belief. Since being motivated by a belief is seemingly viewed as both sufficient and insufficient for manifestation, it can no longer be a crucial criterion for assessing religious practices; rather, practices are now to be considered far more in their own right, not as signs of belief. This, then, responds, in a fairly precise manner, to the worries of those like Trigg.


[3] Ethics: harm to individual third parties
In a section of his Manual on the Wearing of Religious Symbols in Public Areas entitled ‘The Role of the Third Party’,[footnoteRef:33] Malcolm Evans argues that ‘the real significance of something being a religious symbol lies in the response of others to that symbol’. Evans thus raises the question of an ‘ethics’ of religious practices. Such an ethics would seemingly have the task of considering the reactions of other individuals or groups (the ‘third party’) to uses of a religious symbol and, particularly, to identify those uses of that symbol that harm third parties. [33:  Malcolm D. Evans, Manual on the Wearing of Religious Symbols in Public Areas (Martinus Nijoff, 2008) VI.B.c.] 

For J.S. Mill, the only limitation on freedom of expression consists in ‘one very simple principle’: ‘The only purpose for which power can be rightfully exercised over any member of a civilized community, against his will, is to prevent harm to others.’[footnoteRef:34] This has come to be known as ‘the harm principle’. One reason why it is difficult to work out how this principle might apply when it comes to the use of religious symbols is that harm is easiest to identify, and so to protect against, when physical. It is indeed possible for the use of a symbol to cause physical harm to a third party: considerations of health—explicitly mentioned in the text of Article 9(2)—imply this, and the case of Chaplin v UK was decided on this aspect.[footnoteRef:35] Nonetheless, in the vast majority of cases, any harm caused by a symbol is mental rather than physical. Furthermore, the wording of Article 9(2) is much more explicit when it comes to collective harm than when it comes to individual harm.[footnoteRef:36] It is only in its final clause with the addition of ‘or for the protection of the rights and freedoms of others’ that Article 9(2) justifies the restriction of manifestations of religion or belief to protect against harm to individual third-parties.[footnoteRef:37] In this section, we want therefore to identify the ways in which uses of religious symbols are said to cause mental harm to individual third parties in the case law concerning Article 9. [34:  J.S. Mill, On Liberty (Longman 1859) Chapter 1 <http://www.econlib.org/library/Mill/mlLbty1.html> accessed 23 March 2016. Compare also ‘La liberté consiste à pouvoir faire tout ce qui ne nuit pas à autrui’, Article 4 of Déclaration des Droits de l'Homme et du Citoyen de 1789 <http://www.conseil-constitutionnel.fr/conseil-constitutionnel/francais/la-constitution/la-constitution-du-4-octobre-1958/declaration-des-droits-de-l-homme-et-du-citoyen-de-1789.5076.html> accessed 14 June 2017.]  [35:  Eweida and Others v UK; Chaplin’s case was no. 59842/10.]  [36:  That is, it specifies that restrictions on the manifestation of religion or belief can be justified if they are ‘necessary in a democratic society in the interests of public safety, for the protection of public order, health or morals’. ‘Necessary in a democratic society’ and ‘public order’ obviously fall under the category of collective harm, and—as the French version of the ECHR makes clear, ‘à la protection de l’ordre, de la santé ou de la morale publiques’—‘health’ and ‘morals’ here are both public, and therefore a matter of collective harm once more.]  [37:  In contrast to our approach, there is a tradition in legal theory of denying that harm analysis has any relevance to cases concerning religious symbolism. See Robert Wintemute, ‘Accommodating Religious Beliefs: Harm, Clothing or Symbols, and Refusal to Serve Others’, (2014) 77 Modern Law Review 231.] 

Evans continues in his Manual, ‘The key point is that what justifies the response of the state to the display of religious affiliation is not so much that display in itself, but the responses to that display in that particular context by others’.[footnoteRef:38] For when it comes to justifying restrictions on the use of symbols, the only way to assess harm to individual third parties is through a focus on the third party’s responses. A use of a symbol that is perceived by others to manifest ‘a lack of respect [may be] sufficient to warrant some form of response by the state’.[footnoteRef:39] Nevertheless, Evans is also clear that this is a very difficult undertaking, for ‘in many ways this raises more difficult questions since it might result in the same symbol being invested with a different symbolic meaning by different observers, thus complicating the balancing of the conflicting rights which needs to be undertaken’.[footnoteRef:40]  [38:  Evans, Manual on the Wearing of Religious Symbols in Public Areas VI.B.c.]  [39:  ibid.]  [40:  ibid.] 

As Evans here suggests, context poses a particular problem for any attempt to set out principles for identifying harm caused by uses of religious symbols. For example, responses to religious practices depend on who is responding—and particularly on the past and present relations the third party has with the symbol being so used. Particularly significant is the specific ‘interpersonal position’ of the third party encountering the symbol: a patient in a hospital bed is probably more vulnerable to harm than a customer in an airport. The space in which contact with a symbol occurs, as well as the power or position the symbol-user has in relation to the third party, are both key factors. Moreover, there are other ways context might be determinative: to take just one example, harm will depend on the specific way in which a religious symbol is used—one and the same crucifix, for instance, can be flaunted obtrusively or hidden under clothing discreetly.
Such indications of context-dependence may seem too obvious to require belabouring; nevertheless, it is surprising that, no matter how often the ECtHR has acknowledged that harm to individuals depends on context, it has still tried in recent years to establish general rules for distinguishing between uses of a symbol that cause harm and those that do not. There have been a plurality of approaches and, in what follows, we tease out the conceptual content of the ECtHR’s discussions of individual harm from symbol-use in Dahlab, Lautsi, Eweida, Ebrahimian, and SAS. 

[3.1] Dahlab
Dahlab’s judgment[footnoteRef:41] is premised on an acceptance of the Swiss Government’s assertion that ‘the Islamic headscarf was a powerful religious symbol and was directly recognisable by others’.[footnoteRef:42] From the outset, it must be emphasized that this assertion did not alone determine the ratio of the ECtHR. There were considerations of collective harm as well as of the margin of appreciation (i.e. the latitude the ECtHR allows to national legislation). Indeed, Dahlab could well have been decided solely in terms of the margin of appreciation, as McGoldrick has argued.[footnoteRef:43] Nevertheless, one must distinguish here between what was necessary for the Grand Chamber’s ratio and its actual rhetoric. That is, comparatively little mention is in fact made of the margin of appreciation; the judgment seems far more concerned with laying out a priori principles for determining harm caused by religious symbols.  [41:  Dahlab v Switzerland, no. 42393/98, [2001] ECHR 899, ECHR 2001-V 447 (15 February 2001).]  [42:  ibid 458. Note the explicit categorization of the headscarf as a symbol. While Islam may not treat clothing like the headscarf as symbolic, it is treated in line with symbolic phenomena by the ECtHR—and so, for the purposes of this essay, we follow the case law in treating religious clothing as symbolic.]  [43:  Dominic McGoldrick, ‘Religion in the European Public Square and in European Public Life—Crucifixes in the Classroom’, (2011) 11 Human Rights Law Review 451, 484, 489 and ‘A Defence of the Margin of Appreciation and an Argument for Its Application by the Human Rights Committee’ (2016) 65 International and Comparative Law Quarterly 21, 39.] 

Dahlab concerns a teacher at a Swiss school whose wearing of a headscarf while teaching her pupils of primary-school age led to her being suspended from work.[footnoteRef:44] Part of the reasoning of the Court is that such a ‘powerful’ symbol could influence vulnerable children: ‘Experience showed that such children tended to identify with their teacher, particularly on account of their daily contact and the hierarchical nature of their relationship’.[footnoteRef:45] The type of harm discussed in Dahlab is therefore a form of proselytizing, encroaching on the children’s freedom to form and practise their beliefs without undue influence. The specifics of the educational space are emphasized: the teaching assistant acts as a role model, one with much influence on the belief-systems of vulnerable children. Wearing a headscarf is, it seems, a means of making undue use of this influence.  [44:  For an analysis of harm in Dahlab similar to what follows, see Wintemute, ‘Accommodating Religious Beliefs’ 233-4.]  [45:  Dahlab 459.] 

Importantly, however, the Court offers little justification for its appeal to ‘experience’ in the above passage and, in fact, notes that there was no evidence that harm of any sort (including proselytizing) was actually due to Dahlab’s wearing of a headscarf. Instead of adducing evidence, the judgment focuses on the difficulty of obtaining it in these circumstances: ‘It is very difficult to assess the impact that a powerful external symbol such as the wearing of a headscarf may have on the freedom of conscience and religion of very young children.’[footnoteRef:46] As far as the Court is aware (and this is of course a matter for the national courts, rather than the ECtHR, to have established), no harm actually occurred, but it also was not definitively shown not to have occurred. Crucially, the ECtHR judges go on to use this absence of evidence to allow for the possibility of third-party harm: ‘In those circumstances, it cannot be denied outright that the wearing of a headscarf might have some kind of proselytising effect’.[footnoteRef:47] The burden of proof is on the applicant: since it has not been shown that harm definitely did not take place, undue influence will be taken into account as a possibility. This is far removed from claiming that harm was ‘reasonably likely’, as national legislation concerning freedom of expression often insists.[footnoteRef:48] [46:  ibid 463.]  [47:  ibid.]  [48:  See the UK Public Order Act 1986 s 5(1) or the Australian Racial Discrimination Act 1975 s 18C(1)(a).] 

The key passage reads in full:

The Court accepts that it is very difficult to assess the impact that a powerful external symbol such as the wearing of a headscarf may have on the freedom of conscience and religion of very young children. The applicant’s pupils were aged between four and eight, an age at which children wonder about many things and are also more easily influenced than older pupils. In those circumstances, it cannot be denied outright that the wearing of a headscarf might have some kind of proselytising effect, seeing that it appears to be imposed on women by a precept which is laid down in the Koran and which, as the Federal Court noted, is hard to square with the principle of gender equality. It therefore appears difficult to reconcile the wearing of an Islamic headscarf with the message of tolerance, respect for others and, above all, equality and non-discrimination that all teachers in a democratic society must convey to their pupils.[footnoteRef:49] [49:  Dahlab 463.] 


It is immediately evident that the Court is uninterested in the intention behind Dahlab’s wearing of the headscarf—that is, whether she in fact intended to proselytize. Much more important for the Court is that the headscarf can be perceived as a form of proselytizing. Again, however, there is no actual evidence that the children did actually perceive Dahlab’s wearing of the headscarf as proselytizing.
To begin to understand the ECtHR’s position here, it is worth noting that the judgment also remarks that ‘in a published judgment of 26 September 1990 it [the Swiss constitutional court] had held that the presence of a crucifix in State primary-school classrooms fell foul of the requirement of denominational neutrality’[footnoteRef:50]—and at no point does the ECtHR question such a claim. Moreover, the reference to the 1990 judgment is also significant in the light of Lautsi which, as we shall see, also concerns the presences of crucifixes in classrooms, and the differing treatments of the crucifix in these two judgments suggests once more that one of the major motivating factors in both Dahlab and Lautsi is the margin of appreciation: the ECtHR wants to keep open a range of positions for national Governments to take on the question of the harm caused by symbols. [50:  ibid 459.] 

	Nevertheless, there remains the key question for the present consideration of Dahlab: why—in the absence of any evidence that Dahlab’s headscarf did cause harm—did the Court believe that the Islamic headscarf could cause harm to ‘the freedom of conscience and religion of very young children’? In our opinion there are two lines of reasoning in the judgment.

(a) First, the headscarf was a ‘powerful’ symbol[footnoteRef:51]—that is, presumably, a symbol that presses the beliefs it manifests onto third parties in a particularly active and insistent manner. It is thus capable of influencing the beliefs and behaviour of third parties much more than other symbols. Consequently, the wearing of an Islamic headscarf was particularly inappropriate in an educational environment, where vulnerable children are more open to influence on their beliefs. [51:  ibid.] 


(b) Second, the belief manifested by wearing an Islamic headscarf—as it is ‘laid down in the Koran’—is ‘difficult to reconcile’ with the basic principles of democracy (tolerance, respect for others, and gender equality).[footnoteRef:52] In line with a long tradition of European jurisprudence, the ECtHR remains aloof in this instance from the matter of identifying where in the Koran this belief is to be found and from differences in interpretation over its meaning. Moreover, the emphatic way the Court’s reasoning is here articulated, shorn of any qualification, has a peculiar implication: it holds independently of context. Wearing any kind of veil or headscarf as a manifestation of this indeterminate belief that was ‘laid down in the Koran’ is, according to the judgment, incompatible with the values of a democratic society, and thus it can always be subject to such ‘limitations as are… necessary in a democratic society’, as Article 9(2) puts it. It follows from such reasoning that a state ban on the wearing of veils and headscarves in public spaces is justifiable.  [52:  ibid 463.] 


Overall, even though the Court does acknowledge the significance of the specific educational context, it still draws up two very general principles that act separately as necessary conditions for identifying harm: (a) a symbol is likely to cause harm only if it is powerful, and (b) a symbol is likely to cause harm only if it manifests a belief incompatible with democratic values.

[3.2] Lautsi
Lautsi v Italy[footnoteRef:53] explicitly draws on Dahlab’s assertions concerning powerful symbols, taking them to a logical conclusion by drawing a general distinction between active and passive symbols. The case concerns the protection that should be afforded to crucifixes displayed on the walls of state-school classrooms in Italy. A parent committed to secularism challenged their presence on the ground that they interfered with her children’s right to determine their religious identity free from undue influence (a ‘negative freedom of religion’[footnoteRef:54] as the Chamber put it). [53:  Lautsi v Italy, no. 30814/06, [2009] ECHR 1901, (2010) 50 EHRR 42 (Chamber) (3 November 2009); [2011] ECHR 2412, (2012) 54 EHRR 3 (Grand Chamber) (18 March 2011).]  [54:  Lautsi (2009/10) 1064 [55].] 

	In the first hearing before the Chamber in 2009, the judges returned a decision in favour of the applicant. They concluded that these crucifixes were coercive and so likely to cause pupils harm. The judges argued:

The presence of the crucifix may easily be interpreted by pupils of all ages as a religious sign, and they will feel that they have been brought up in a school environment marked by a particular religion. What may be encouraging for some religious pupils may be emotionally disturbing for pupils of other religions or those who confess no religion.[footnoteRef:55]  [55:  ibid 1064 [55].] 


The perceived proselytizing effect of the crucifix in the classroom is felt to be an attempt unduly to influence the freedom to believe and determine beliefs that the children enjoy. Using language similar to that in Dahlab, the Chamber agreed with the applicant that in this context crucifixes in classrooms could be considered as ‘powerful external symbols’.[footnoteRef:56] [56:  ibid 1063 [54].] 

When the case was re-heard in 2011 in front of the Grand Chamber,[footnoteRef:57] however, this whole debate was reframed in terms of the concept of the ‘passive symbol’. Here is the first occurrence of this concept in the judges’ paraphrasing of the Government’s original claim that the crucifix did not pose a threat of indoctrination: ‘Whatever the evocative power of [this] “image” might be, in the Government’s view, it was a “passive symbol”, whose impact on individuals was not comparable with the impact of “active conduct”.’[footnoteRef:58] In other words, the Italian Government argued that the crucifix could not reasonably be perceived as harming pupils, presumably because it did not force itself on the user ‘actively’, but could be ignored. The difference seems to be between a symbol that remains in the background—out of focus, as it were—and one that is impossible to ignore. The reasoning of Dahlab is thereby redeployed, so that its conclusion that the wearing of a headscarf is, in an educational context, never a passive symbol becomes in Lautsi effectively an assertion that a crucifix on the wall of an Italian school is ‘an essentially passive symbol’.[footnoteRef:59] The Grand Chamber’s position is unequivocal: ‘A crucifix on a wall is an essentially passive symbol and this point is of importance in the Court’s view. […] It cannot be deemed to have an influence on pupils comparable to that of didactic speech or participation in religious activities’.[footnoteRef:60] [57:  Lautsi (2011/12).]  [58:  ibid 76 [36].]  [59:  ibid 87 [72].]  [60:  ibid 87 [72]. It is here where the Grand Chamber (as discussed earlier) goes beyond a mere margin of appreciation argument. ] 

The Court’s reasoning in Lautsi has serious consequences, for the ECtHR has now ruled on the one hand that crucifixes (used in certain contexts) are passive and innocuous, whereas on the other hand Islamic clothing is an active symbol in certain contexts, and therefore potentially pernicious as a means of proselytizing. This is, as we have pointed out, a result of the doctrine of the margin of appreciation, although the distinction between active and passive symbols plays a substantial role in justifying the different decisions. These conclusions are also partly motivated by the very different ways in which the lack of evidence for actual harm caused is treated in the two cases: in Dahlab, despite there being no evidence one way or the other, ‘it cannot be denied outright that the wearing of a headscarf might have some kind of proselytising effect’.[footnoteRef:61] That is, the burden of proof is to show that it is not possible for the symbol to be harmful to third parties in the circumstances. On the contrary, in Lautsi, the Grand Chamber states ‘There is no evidence before the Court that the display of a religious symbol on classroom walls may have an influence on pupils and so it cannot reasonably be asserted that it does or does not have an effect on young persons. […] The applicant’s subjective perception is not in itself sufficient to establish a breach’.[footnoteRef:62] That is, the Grand Chamber seems to demand that the applicant show the symbol may cause harm and do so in a more substantial way than merely appealing to the ‘subjective perception’ of the third party—a very different undertaking. [61:  Dahlab 463.]  [62:  ibid 85 [66].] 


[3.3] Eweida
In contrast to the above, the approach of the ECtHR in Eweida v UK[footnoteRef:63] is refreshingly simple. When it comes to setting out the harm caused to individuals by Eweida’s wearing of a cross around her neck in the workplace, the Court merely notes that it has heard no evidence of this and moves on: ‘The Court therefore concludes that, in these circumstances where there is no evidence of any real encroachment on the interests of others, the domestic authorities failed sufficiently to protect the first applicant’s right to manifest her religion, in breach of the positive obligation under Article 9’.[footnoteRef:64] No evidence was adduced before the Court for any encroachment on any kind of right, and so the judgment concludes in a straight-forward manner that therefore no harm can be said to have occurred. [63:  Eweida v UK nos. 48420/10, 59842/10, 51671/10, and 36516/10, [2013] ECHR 37, (2013) 57 EHRR 8, 243 [82] (15 January 2013).]  [64:  ibid 247 [95].] 

	This, then, is a third approach to the question of evidence. In Dahlab, the lack of evidence was seen as irrelevant because the wearing of the headscarf in an educational context met the two necessary conditions it set out for potentially causing harm, and so harm to individuals could reasonably be said to be possible despite the lack of evidence. In Lautsi, the Grand Chamber characterized the crucifix on classroom walls as an ‘essentially passive’ symbol,[footnoteRef:65] noting that there was no evidence to the contrary (beyond discounted ‘subjective perception’), and so concluded that harm to individuals was in principle unlikely from this kind of symbol. Finally, in Eweida, lack of evidence is used to discount harm’s having actually occurred in this case, and there is no consideration at all of whether harm was otherwise possible or likely. Its approach to harm is completely evidence-driven without recourse to general principles. One reason for this difference is the very different context: the fact that this case concerns consenting customers, rather than young children, means that the Court can be less anxious about the question of harm’s occurring without any reports or complaints of it.  [65:  Lautsi (2011/12) 87 [72].] 

Therefore, in Eweida, the ECtHR concludes that harm to individuals did not occur on this occasion in this set of circumstances; no general conclusions about the causal relation of the nature of the symbol to third-party rights are drawn.

[3.4] Ebrahimian[footnoteRef:66] [66:  Ebrahimian v France no. 64846/11, [2015] ECHR 1041, currently unreported (26 November 2015). All translations are our own.] 

Ebrahimian v France returns to the question of Islamic headwear—this time outside an educational context. The case concerns a ‘social assistant’ in a Paris hospital. The hospital refused to renew Ebrahimian’s contract as a disciplinary measure because she had refused to stop wearing an Islamic headscarf, and this had given rise to complaints. According to the French regulations cited in the case, with which, in general, the ECtHR concurred, the decision to restrict the wearing of Ebrahimian’s headscarf was made on the basis of ‘among other things’, ‘the ostentatious character of this symbol’, ‘the nature of the functions conferred upon the employee’ and ‘the degree of vulnerability or sensibility of the public-service users, such as pupils or patients’.[footnoteRef:67] With this in mind, the Court then frames the question of harm in terms of the necessary respect and tolerance required of third-party religious beliefs (so as to ‘assure respect for the beliefs of each’[footnoteRef:68]). In the French context, such necessary respect and tolerance is expressed in terms of a principle of neutrality: Ebrahimian’s wearing the headscarf contravened, according to both the French authorities and the ECtHR, this principle of neutrality; it was perceived as partial, for she wore ‘a symbol that marked her as belonging to one religion’.[footnoteRef:69] [67:  Ebrahimian [31].]  [68:  Ebrahimian [54].]  [69:  Ebrahimian [8], [26], [51]. Presumably—although this is never made explicit—‘partiality’ means something like the perception that the hospital worker might treat patients belonging to her own religion preferentially.] 

The concept of neutrality used here is a rich one, emerging out of a long tradition of French laïcité. It is, moreover, a concept primarily used to prevent collective harm—that is, to hinder disturbances to public order and morality, as mentioned by Article 9(2). To this end, the judgment of the ECtHR puts its emphasis on the way in which the principle of neutrality ‘assure[s] public order, religious peace and tolerance in a democratic society’.[footnoteRef:70] Nevertheless, an element of protection from individual harm is involved here: the judgment explicitly argues that the ‘demand of neutrality imposed on the applicant becomes much more pressing in the light of the contact with patients found in a state of fragility or dependence’.[footnoteRef:71] [70:  Ebrahimian [55].]  [71:  Ebrahimian [61].] 

	It is important to note that, despite the fact that complaints had apparently been made against Ebrahimian’s clothing, there was no evidence brought before the ECtHR that patients (or colleagues) were harmed by it. The judgment states clearly, ‘The Court observes that the applicant has not been reproached for influencing, provoking or proselytizing patients or colleagues at the hospital’.[footnoteRef:72] As in all the cases considered above, no actual harm was recorded. Nevertheless, the very next sentence of the judgment reads: ‘However, the wearing of the headgear was considered as an ostentatious manifestation of her religion incompatible with the neutral space demanded in public service’.[footnoteRef:73] Despite no actual evidence, there is a general principle in the case, which the ECtHR here upholds, that an ‘ostentatious’ wearing of religious headgear encroaches on the rights and freedoms of others. [72:  Ebrahimian [62]. Judge O’Leary returns to this point forcefully in her partly concurring and partly dissenting opinion, ‘In reaching this conclusion, the majority accept that there was no evidence that the applicant, through her attitude, conduct or acts, contravened the principle of neutrality-secularism by exerting pressure, seeking to provoke a reaction, proselytizing, spreading propaganda or undermining the rights of others.’ (§V).]  [73:  Ebrahimian [62].] 

	But how? The judgment continues that the state is justified ‘in thus protecting the service-users, the hospital patients, from all risk of influence or partiality, in the name of their right to freedom of conscience’.[footnoteRef:74] More of the Court’s reasoning here becomes clear: no evidence is required, because the very ‘ostentatious’ nature of the headscarf means that the services of Ebrahimian risk in all likelihood being perceived as a sign of partiality by the patients. In this vein, the Court later asserts the principle, ‘The neutrality of hospital workers can be considered as […] requiring that patients are unable to doubt their impartiality’.[footnoteRef:75] This—particularly the phrasing ‘unable to doubt’—seems extremely strong: the mere possibility that a patient might doubt impartiality (whether they are right to or not) is taken as good cause for limiting freedom of religion. The judgment returns to the domain of ‘subjective perception’ expressly discounted in Lautsi. [74:  Ebrahimian [63].]  [75:  Ebrahimian [64].] 

	Again, it should be noted that the intentions of the symbol-user are deemed irrelevant: the question of whether Ebrahimian herself wished to influence patients or show partiality to one group of patients over another is ignored in favour of a focus on the third-party ‘subjective perception’ of her wearing of a headscarf. As Judge O’Leary points out in her opinion,[footnoteRef:76] the very founding distinction of the Lautsi judgment here falls away: all symbols—insofar as they are ‘ostentatious’—are likely to encroach on the rights and freedoms of others. While there are different national traditions involved here and the margin of appreciation needs always to be kept in mind, one implication of Ebrahimian seems to be that there are no symbols that are to be exempted on the grounds that they are more ‘passive’ or less ‘powerful’. [76:  Judge O’Leary’s opinion, §V, Ebrahimian.] 

	Moreover, as Judge O’Leary also notes, while the Court appears at first to give weight to the specific circumstances of a hospital environment in which patients are ‘fragile’, in the end the judgment is context-independent, for the ban on headscarves is implicitly upheld for the whole public sector.[footnoteRef:77] That is, any ostentatious use of a religious symbol by a public official, by this reasoning, contravenes the principle of neutrality and can justly be restricted. The reasoning is much like that found in Dahlab: the very fact of using the religious symbol falls foul of an abstract principle (neutrality in the case of Ebrahimian; the values of democratic society in the case of Dahlab), and so can be restricted justly. [77:  Judge O’Leary’s opinion, §VI, Ebrahimian.
] 

3.5 SAS[footnoteRef:78] [78:  SAS v France no. 43835/11, [2014] ECHR 695, (2015) 60 EHRR 11 (1 July 2014). ] 

The most recent high-profile case involving religious symbols or clothing is SAS v France. This case concerned a challenge by a Muslim woman, using the initials ‘SAS’, against the French burqa ban.[footnoteRef:79] The Court rejected the challenge, upholding the ban ‘in so far as it seeks to guarantee the conditions of “living together”’[footnoteRef:80] and ‘as proportionate to the aim pursued, namely the preservation of the conditions of “living together” as an element of the “protection of the rights and freedoms of others”’.[footnoteRef:81] The word ‘harm’ is not used of the covering of the face, but the Court does find that ‘interaction between individuals may [be considered to] be adversely affected by the fact that some conceal their faces in public places’.[footnoteRef:82] It should be noted that no evidence is presented for this assertion; the Court simply states that it ‘can understand the view that individuals who are present in places [79:  Loi  n°2010-1192 interdisant la dissimulation du visage dans l’espace public (11 October 2010), NOR: JUSX1011390L <https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000022911670> accessed 14 June 2017.]  [80:  SAS [142] 295.]  [81:  SAS [157] 297.]  [82:  SAS [141] 295.] 

open to all may not wish to see practices or attitudes developing there which would
fundamentally call into question the possibility of open interpersonal relationships’[footnoteRef:83] and declares itself ‘able to accept that the barrier raised against others by a veil concealing the face is perceived by the respondent State as breaching the right of others to live in a space of socialisation which makes living together easier’.[footnoteRef:84] [83:  SAS [122] 289–90.]  [84:  SAS [122] 290.] 

The dissenting judgment of Judges Nußberger and Jäderblom speaks tartly to this:
It seems to us, however, that such fears and feelings of uneasiness are not so much caused by the veil itself, which—unlike perhaps certain other dress-codes—cannot be perceived as aggressive per se, but by the philosophy that is presumed to be linked to it. Thus the recurring motives for not tolerating the full-face veil are based on interpretations of its symbolic meaning.[footnoteRef:85] [85:  SAS [OI-6] 299.] 

The dissenting judges also anticipate the response that the wearing of the burqa can cause harm by shocking bystanders:
it has to be stressed that there is no right not to be shocked or provoked by different models of cultural or religious identity, even those that are very distant from the traditional French and European life-style. In the context of freedom of expression, the Court has repeatedly observed that the Convention protects not only those opinions “that are favourably received or regarded as inoffensive or as a matter of indifference, but also … those that offend, shock or disturb”, pointing out that “[s]uch are the demands of pluralism, tolerance and broadmindedness without which there is no ‘democratic society’”. The same must be true for dress-codes demonstrating radical opinions.[footnoteRef:86] [86:  SAS [OI-7] 299–300. ] 

The quotations that the dissenting judges give here originate in Handyside v UK,[footnoteRef:87] which case concerned an allegedly obscene publication, The Little Red Schoolbook.[footnoteRef:88] In this case the Court, which had clearly studied the work in some detail,[footnoteRef:89] actually agreed that ‘the competent English judges were entitled, in the exercise of their discretion, to think at the relevant time that the Schoolbook would have pernicious effects on the morals of many of the children and adolescents who would read it’.[footnoteRef:90] The contrast between Handyside and SAS is clear: there is no evidence at all provided that SAS’s covering her face would have pernicious effects, and there are no reasons presented that might lead one to believe that offence, shock, or disturbance (which might legitimately be expected) were sufficient to justify a ban. [87:  Handyside v UK no. 5493/72 [1976] ECHR 5, (1979-80) 1 EHRR 737 (7 December 1976) [49] 794. ]  [88:  Søren Hansen and Jesper Jensen, The Little Red Schoolbook (London: Stage 1, 1971).]  [89:  Handyside [20] 742–3, [32] 747–8, [34], 748–9, [52] 756.]  [90:  Handyside [52] 756.] 

*

What can be said about these judgments in general? In Dahlab, Lautsi, Ebrahimian, and SAS (Eweida is a refreshing exception), general principles are employed to decide on the harm (or, more broadly, negative consequences) that symbols could possibly cause individuals—irrespective of whether such harm has actually occurred (or even of evidence that such harm was likely). Moreover, the ECtHR seems far more interested in how the objective fact of symbol-use was perceived by the third party than in the corresponding intent of the user. There are good reasons for this: as we have seen in our discussion of the practical turn in an earlier section, privileging religious beliefs or intentions over religious practices is open to criticism. However, it has also meant that, during deliberations over justification, unverified and speculative perceptions of harm have occasionally been accorded more weight than the intentions of those whose very right to manifest their belief is meant to be protected by Article 9.[footnoteRef:91] This suggests that the problem of weighing up the intentions of the symbol-user against the perceptions of a third party is fundamental. As Article 9(2) expressly puts it, the right to freely manifest one’s religion can be justly limited for ‘the protection of the rights and freedoms of others’.  [91:  As we have argued elsewhere, whatever the value of the practical turn in ECtHR jurisprudence, some appeal to intention or belief is frequently necessary. See Hill and Whistler, The Right to Wear Religious Symbols, Chapter Six.] 

We have seen problems with the establishment of general principles to decide cases concerning religious freedoms under Article 9. With respect to manifestation, the move away from the Arrowsmith principle (protected practices must ‘express’ religious beliefs) to a more praxis-centred approach has, in general, met with a positive reaction and brought the Court’s jurisprudence more in line with recent trends in the theorization of religion. With respect to harm, we have seen the difficulties that resulted from some of the more rigid principles that the ECtHR has flirted with (such as, that state interference is justified only when symbols are particularly ‘powerful’). In both cases, general principles are to be eschewed in favour of context-dependent judgments. 
The above is perhaps only to be expected in the light of the ECtHR’s continual reliance on the doctrine of the margin of appreciation. From the perspective of contemporary philosophy, however, what is interesting here is the coincidence of this trend in ECtHR jurisprudence with recent research on the relation between the liberal state and the place of religion. Cécile Laborde’s influential article ‘Political Liberalism and Religion: On Separation and Establishment’ argues that ‘“orthodox” political liberalism is indeterminate about the symbolic dimensions of the public place of religion’.[footnoteRef:92] That is, Laborde contends that when it comes to debates about religious symbolism, which are—according to Laborde’s Rawlsian presuppositions—‘non-justice based’,[footnoteRef:93] most resolutions are equally countenanced under classical liberalism. Therefore, she argues, there is no reason to exclude either, at one extreme, the state-sanctioned preference for the use of symbols from one particular religion or, at the other extreme, the exclusion of all religious symbols from the public sphere. Liberal doctrine must remain ‘silent’[footnoteRef:94] on such questions, in her view. She writes,  [92:  Cécile Laborde, ‘Political Liberalism and Religion: On Separation and Establishment’ (2013) 21 Journal of Political Philosophy 67.]  [93:  ibid 81.]  [94:  ibid 81.] 


Citizens deliberating about [uses of religious symbolism] are not constrained by the demands of public reason and may legitimately appeal to non-public reasons, such as the specific beliefs held by the majority. Consequently … a political liberal state can give symbolic precedence to one religion … [and equally] a political liberal state can attach itself to multi-faith religious symbols.[footnoteRef:95] [95:  ibid 82.] 

	
Her views, whether they are right or wrong, express something quite broadly shared among liberal thinkers; it is little wonder, then, that, at the level of a supra-national Court like the ECtHR, general principles concerning religious freedoms fail. Different states can, in the eyes of Laborde and like-minded thinkers, have different approaches to the use of religious symbolism that all have equal legitimacy. Laborde’s argument is an indirect affirmation of the importance of the margin of appreciation—and indeed, one of the most important lessons to take from this whole essay is the definitive role that the doctrine of the margin of appreciation has played in decisions concerning religious freedoms.


[5] Conclusions
The above reflections bring us back to the very beginning of the essay and the distinction there established between ‘top-down’ and ‘bottom-up’ philosophical approaches to legal cases. While we pointed out at the beginning that the top-down approach has its advantages, there is one major drawback that the above has established: the consistent failure of attempts to delineate general principles in this sphere of jurisprudence. An approach to legal cases concerning religious freedom that begins from, and remains at, a high level of generality—the level of philosophical frameworks and conceptual structures—does not fit well with the essentially context-specific nature of the particular judgments themselves. The bottom-up approach that we have pursued in this essay, on the contrary, is able to attend to the determining specificities of each case.
	Our particular philosophical approach to law and religion is therefore intended to be sensitive to the context-specific forms of reasoning found in the judgments themselves. It is not the philosopher’s job, we are claiming, to impose a model of rationality onto the jurisprudence or to translate its material into something more abstract. Methodologically, this has the following implication: the legal cases themselves are not so much material to be, as it were, ‘made philosophical’, but already-philosophical dialogue partners in the search to give precise meaning to key ideas like manifestation, interference, and harm. And this is a search that is just as likely to transform what it is to do philosophy as it is to affect interpretations of the case law. It is not a matter of presupposing what we—as philosophers—mean by ‘philosophy of religion’ or ‘ethics’, nor of using their pre-formed categories to make sense of legal problems. The very meaning of these terms emerges only as a result of thinking through such legal problems: it emerges post factum as an effect of reasoning with the jurisprudence.
	The noticeable absence of abstract principles or patterns that could lay claim to being ‘philosophical’ in the jurisprudence should not lead the philosopher to despair: we believe that the dialogic back-and-forth between the philosopher and the legal case is itself philosophical and of value.[footnoteRef:96] [96:  We’d like to thank Bronach Kane, Caroline Roberts, and Russell Sandberg, together with the other participants at the workshop at the University of Cardiff on 4 May 2016, for helpful comments on an earlier draft of this chapter.] 

