Brexit and the (not quite) constitutionalised status of EU citizenship*

Since its formal introduction in the Maastricht Treaty, EU citizenship has laid claim to a constitutional status. The Union Treaties – long described by the Court of Justice as the EU’s constitutional texts – explicitly confer the status of Union citizenship on all nationals of the Member States. The asserted significance of this was subsequently confirmed in the seminal Grzelczyk judgment, in which the Court famously declared that EU citizenship was ‘destined to be the fundamental status of nationals of the Member States’.

UK withdrawal from the EU – and the consequent uncertainty surrounding the residence rights of the Union citizens living there – has, however, thrown into sharp relief the weakness of Union citizenship’s claims to a fundamental, constitutionalised status. As the Joint Parliamentary Committee on Human Rights recently highlighted, almost three years after the Leave vote those EU citizens already living in the UK are still at risk of being denied the residence and equal treatment entitlements that were likely to have been central to their decision to exercise their free movement rights during the UK’s EU membership.

In truth, however, the disconnection between EU citizenship’s promises and its delivery far pre-dates the referendum. At the Union-level the ongoing links between free movement rights and economic activity mean that they have never been enjoyed equally across the EU citizenry. On the domestic side, national legislation, as well as administrative implementation, rarely reflect the ambition of ‘financial solidarity between nationals of a host State and nationals of other Member States’, visible in the Grzelczyk decision. 

Interestingly, beyond the important question of the loss of residence rights post-withdrawal, it is Brexit itself that has exposed the long-term, ongoing internal weaknesses in EU citizenship’s purportedly protective rights offering. In the specific context of securing the rights of those already living in the UK, it is the UK’s political constitution and not Union citizenship that has offered some (albeit limited) protection. For this to suffice, however, a much closer scrutiny of post-Brexit residence security mechanisms is needed, particularly as regards their administrative implementation


Post-Brexit residence insecurity: exposing the long-term gaps in the EU citizenship framework

Article 21 TFEU confers free movement rights on all nationals of the Member States by virtue of their personal status as EU citizens, rather than as a by-product of their activity as workers. And yet, this provision is also explicitly ‘subject to the limitations and conditions laid down in the Treaties and by the measures adopted to give them effect’. This raised questions, when EU citizenship was first introduced, about whether there would be a continuing distinction between the free movement rights of workers and non-economically active EU citizens. Article 7 of the Citizens’ Rights Directive (CRD) confers extended residence rights on workers by virtue of this economic activity. By contrast, non-economically active Union citizens must be self-sufficient and have comprehensive sickness insurance to access this entitlement. This has a knock-on effect for accessing the social assistance that can make a personal right to free movement possible in practice. While workers automatically reside legally under the CRD and so also trigger equal treatment provisions, an application for social assistance by a non-economically active Union citizen could suggest that they are not self-sufficient, not residing legally under the Directive and so not entitled to equal access to social assistance.

Admittedly, in its early post-Maastricht case-law, the Court of Justice held that, given Union citizenship’s basis in the Treaties, these requirements were subject to the principle of proportionality, and that a ‘certain degree of financial solidarity’ was expected between Member State nationals ‘particularly if the difficulties are temporary’. However, the Court has nevertheless long accepted that an application for social assistance can indicate that a non-economically active Union citizen is no longer residing legally in their host State, which would mean that she/he is also not entitled to equal access to social assistance. This already casts doubt on EU citizenship’s constitutionalised ‘fundamental status’. As O’Brien argues Union citizenship instead offers, at best, ‘a right to have restrictions applied proportionately’. And, as she notes, even this has crumbled in the Court’s more recent case-law, in which it has prioritised the requirements of Article 7 CRD over the once overarching free movement rights contained in the Treaties. Member States, including the UK, have been permitted to impose ‘right to reside’ tests, whereby Union citizens must reside in accordance with the CRD in order to access social assistance. The Court has then increasingly found individualised proportionality assessments to be unnecessary.   

The UK has long taken advantage of these gaps in the EU citizenship framework, exposing Union citizens to residence insecurity far before the Brexit vote. Its Immigration (European Economic Area) Regulations largely confer residence rights on ‘qualified persons’, namely EU citizens who reside in accordance with the CRD, while the Social Security (Persons from Abroad) Amendment Regulations also make access to benefits contingent on a ‘right to reside’ in line with that Directive. In 2014, the UK government announced a minimum earnings threshold, which introduced an administrative presumption that anyone working for fewer than 24 hours a week at minimum wage should not be categorised as a ‘worker’ and so would not be able to access social assistance. Meanwhile, the Court of Appeal held that applications for permanent residence by non-economically active EU citizens could be refused where they could not provide evidence of fully comprehensive sickness insurance [FK (Kenya) [2010] EWCA Civ 1302].

Ultimately, then, far before the referendum there was a disconnection between the promises of Union citizenship and their delivery, both at the EU and the domestic levels. The ongoing distinction between the rights of workers and those of non-economically active Union citizens exposed groups of individuals – children, unpaid carers, the homeless, and those in precarious work to the risk of losing residence and equal treatment rights. Yet much of this was masked by the overarching constitutional claims of Union citizenship. This was particularly the case because, prior to the referendum it was commonly only those citizens who sought social assistance or to avoid removal who were confronted with these issues. 

Following the referendum, in the absence of unilateral commitments to Union citizens’ residence security from either the UK or the EU, a high volume of EU citizens living in the UK began, understandably, to make applications for permanent residence under the CRD despite the fact that this entitlement is itself contingent on the continuing application of EU law. Now, Union citizens who had previously enjoyed more secure residence in the UK and not had to interact with the Home Office – for instance, those in permanent, well-paid work – found themselves facing challenges that had in fact existed for some time. For example, an application for permanent residence by a doctor who had worked continuously in the UK for the past 3 years could be rejected on the basis that she hadn’t provided evidence of comprehensive sickness insurance during the prior 2 years, when she was a student. This situation, and the issuing of ‘please leave’ letters (seemingly in error) by the Home Office garnered the attention of both the press and social media. 

The UK parliament then turned its attention to the residence security of EU citizens living in the UK. Several amendments to the EU (Notification of Withdrawal) Act 2017 on the issue were proposed. However, by replicating the existing Union citizenship framework, these amendments were unlikely to have addressed the core risks to residence security and, ultimately, were not passed in any case. Nevertheless, as is common within the UK’s political constitution, the consequent pressure on Government was of greater significance. The Government subsequently announced that its EU Settlement Scheme would confer settled status on EU citizens who had been factually resident in the UK for 5 years, without it being necessary to demonstrate legal residence in accordance with the CRD. Accordingly, non-economically active EU citizens – or those who had been so in the past – would no longer have to provide evidence of comprehensive sickness insurance. This would seemingly also reduce the administrative burden on those who had had several employers to provide evidence of each job and of retention of worker status or sufficient resources and comprehensive sickness insurance for the periods in between employment. Indeed, the Government committed to using its own HMRC data to provide automatic proof of residence. 


Papering over the cracks: ongoing issues with the EU Settlement Scheme and the Withdrawal Agreement  

Of course, it might be argued that EU citizenship has therefore had a more subtle constitutionalising effect on proceedings. The practical consequence of EU free movement law is the residence of around 3 million Union citizens in the UK – who moved here in reliance on a legal framework that will cease to have effect on Brexit day – the residence security of whom the Government has come under political pressure to protect. More significantly, the Government has committed, in its White Paper on Legislating for the Withdrawal Agreement, that should any future UK parliament decide to repeal the citizens’ rights part of the Withdrawal Agreement (should this be adopted), ‘Parliament must activate an additional procedural step’. Whilst clearly not going as far as to entrench EU citizens’ rights, this commitment arguably seeks to find a compromise between their importance and the sovereignty of Parliament. 

On the EU side, citizens’ rights were one of the Union’s three negotiating priorities on which sufficient progress had to be made before it would proceed to the second phase of negotiations. As well as the ongoing supremacy and direct effect of relevant Union norms under Article 4 of the Withdrawal Agreement, it also contains additional commitments on citizens’ rights. For example, pursuant to Article 158, UK courts could continue to refer questions on the citizens’ rights part of the Agreement to the Court of Justice in the eight years following the end of the transitional period. 

Yet the specifics of EU citizenship, as a fundamental status conferring free movement rights on all nationals of the Member States, has not been the decisive factor here. Article 50 TEU does not contain any explicit instruction to the European Council to include citizens’ rights within the negotiating guidelines. Moreover, the Withdrawal Agreement itself largely replicates the rights – and therefore the ongoing problems – operating under the CRD. Indeed, when the Commission was asked about the fact that the UK’s commitment to waive the comprehensive sickness insurance requirement was unilateral and non-binding, the Commission stated that ‘we seek to protect the rights as they stand under current EU law, nothing more, nothing less’. And of course, Article 50 explicitly allows for a ‘no deal’, an ongoing possibility, which would mean the UK would be under no international obligation to provide even the problematic residence entitlements available under the Withdrawal Agreement. 

As the Joint Committee on Human Rights has highlighted, the UK government would also face no domestic obligations. Any Legislating for the Withdrawal Agreement Bill, and the primary legislation on citizens’ rights that it would introduce, would become irrelevant upon ‘no deal’. While the Government has said this is not a problem since it is committed to the EU Settlement Scheme, the scheme is implemented through statutory instrument as an appendix to national immigration rules and so does not benefit from the level of protection offered by an Act of Parliament. Meanwhile, as the Joint Committee rightly points out, the Immigration and Social Security Coordination (EU Withdrawal) Bill ends free movement rights in the UK into the future whilst making no reference to the rights of already resident EU citizens, leaving them at risk. Consequently, the Committee proposes an amendment to the Bill whereby any exercise of powers under the Bill by the Secretary of State must ‘protect the acquired rights of those persons who, prior to Exit Day, benefitted in the UK, from right of free movement of persons under EU law’. 

And yet, deal or no deal, both the Legislating for the Withdrawal Agreement White Paper and the Committee’s suggested amendment to the ISSC Bill overlook the real issue: that of administrative implementation.


The need for greater scrutiny of administrative implementation of EU citizens’ rights   

The key issues for citizens’ residence security in the UK post-Brexit largely mirror those already in play before the vote, namely the need to demonstrate legal residence in line with the CRD. The additional step outlined in the White Paper only conditions Parliamentary repeal of the residence rights contained in the Withdrawal Agreement, not the more generous approach to residence security offered by the EU Settlement Scheme. Similarly, the Joint Committee’s proposed amendment to the ISSC Bill simply refers to free movement rights ‘under EU law’. Should Government decide, once more, to require legal residence rather than factual residence, neither of these mechanisms would stop it. 

More importantly, even if the EU Settlement Scheme remains in place in its current form, there is a real need for scrutiny of its administrative implementation. Though the Scheme claims to focus on factual residence, the means by which Union citizens can demonstrate this fact still largely relate to economic activity. For instance, applicants are able to link their application to HMRC data, which will provide evidence of their residence. While this might work for those in permanent work, unpaid carers, for example, will not benefit. Though the Government has said applicants will also be able to rely on DWP records, the operation of the ‘right to reside’ test means that those not categorised as workers are unlikely to have been able to access the benefits that would generate this data. Those in precarious work will also face a heavier administrative burden, since they will have to provide evidence of residence during gaps in their HMRC profile. Much of this additional evidence is also linked to economic activity: P60s, P45s, mortgage or rental payments and utility bills. This will present problems for victims of domestic abuse, who are less likely to have control over domestic finances, not to mention for children, who by simple virtue of their age will lack an economic paper trail. Though the Scheme foresees some other forms of evidence, such as GP letters, these are limited, and only cover the month of the appointment, which, needless to say, raises the evidential challenge when trying to demonstrate 5 years’ residence. While the Government says this is unproblematic because affected individuals will be offered ‘temporary settled status’ until they accumulate the necessary years, these ongoing requirements risk making ‘temporary settled status’ a perpetual one.

[bookmark: _GoBack]Worryingly, there is the real possibility that much of this will go unnoticed. Political pressure to bring about change to longstanding issues with EU citizenship rights only came about after the referendum when more privileged categories of Union citizen began to be affected and voice their experiences. At present, ongoing problems with the use of HMRC data, amongst other things, are continuing to affect high-profile applicants, raising awareness of current problems with the Scheme. However, these cases concern applicants with good access to societal voice whose long-term residence in permanent work highlight issues with what should be relatively straightforward aspects of the Scheme. Ongoing scrutiny of application outcomes, once these more high-profile problems have been ironed out, is essential. Of course, EU citizens in the UK have also become mobilised by the referendum result, with campaigns groups such as the3million paying attention to the cliff edges for a wider range of Union citizens that are created by a Settlement Scheme that still largely focuses on economic activity as proof of residence. It is crucial that these additional stories are heard. 

Thus, though the legislative safeguarding of EU citizens’ residence security is important, proper scrutiny of administrative implementation is even more vital. Of course, pursuant to Article 159, the Withdrawal Agreement requires the UK to establish an Independent Monitoring Authority that would be empowered to conduct inquiries concerning alleged breaches of the Citizens’ Rights part of the Withdrawal Agreement. Once again, however, since that Authority would be established under the Withdrawal Agreement, it would presumably only have the power to consider strict adherence to the rights available under the Agreement itself and not the more generous entitlements that appear available, on paper, under the EU Settlement Scheme. If these additional rights turn out to be restrictive in practice, it appears there is little about the fundamental status of Union citizenship that can resolve the problem. Political focus on the Scheme is therefore critical. 
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