Virtuous or vicious circles? Exploring the behavioural connections between developer contributions and path dependence: evidence from England 

Abstract

How urban economies evolve has a rich literature. The impulse to discern longitudinal patterns of development can be seen in the body of work on path dependence. However, it has been noted that the drivers of path dependence are under-specified. In this paper we seek to make an association between real estate development in England and the longer term path dependence that has bequeathed an extremely geographically unequally pattern of economic development. In so doing we present empirical research from a major study of ‘developer contributions’ that associates behavioural aspects of the planning process through which developer contributions are determined and the creation of virtuous/vicious circles of development. It is our contention that these virtuous and vicious circles represent an important but under-researched aspect of the highly varied path dependencies observed in settings such as England that we describe here as poverty and affluence traps.

Introduction
How urban economies evolve has a rich literature. Although this body of work is wide ranging and covers a broad spread of epistemological approaches, one important trope can be found in work at the confluence of evolutionary economics and economic geography that provides important insights into how the urban economy of the present is to some extent a function of the choices (and happenstance) of the past. The long-established impulse in economics (and probably human nature more widely) to see patterns over time (e.g. the Kuznets Swing and Kondratiev Waves) has found expression in related literature on path dependence and evolutionary economic geography (Boschma and Frenken, 2017; Martin, 2010; Martin and Sunley, 2015; Pike et al., 2016; Sornesen, 2015). 

At the core of this work on path dependence is the principle that decision making in the present occurs within the inescapable context of precedent – previous decisions, established norms, conventions of social, cultural and economic practice (Barrett and Carter, 2013; Marshall and Alexandra, 2016; Sorensen, 2015; Thompson and Beck, 2014; Uzawa, 1964;). Indeed, some of the best examples of academic work on the economic geography of path dependence emphasises the multi-faceted nature of the determinants of a location’s economic circumstances. However, as Martin and Sunley’s (2006: 407, italics in original) excellent review of the economic geography literature on path dependence points out, there are many aspects of path dependence on which we have very little evidence:

Indeed, of itself path dependence tells us little about how new paths come into being. In the path dependence literature, the emergence of novelty is claimed to be serendipitous. Although path dependence highlights how, once selected, a new form of economic development, structure or technology may generate its own self-reinforcing processes that ‘lock-in’ that structure, development path or technology, about how history can influence the genesis of novelty, it is largely silent on the issues of how and where that novelty comes from, or why one form of novelty gets selected over another.

The authors go on to pose a series of challenges that go to the heart of these questions of agency versus ‘serendipity’: “In what ways is path dependence intentionally created by actors, or an unintentional emergent effect at system level? How do agents interact with, reproduce and transform the path dependence structures within which they are embedded? How do agents create new paths?” (Martin and Sunely, 2006: 404; see also, Martin, Sunley and Tyler, 2015).

It is our contention in this contribution that the planning system, and the agency of individual planners, plays a significant role in establishing, and potentially disrupting, path dependence through the determination of ‘developer contributions’ – the process common to many planning systems where planning consent brings with it the obligation to make a contribution to public goods necessitated by, or additional to, the development in question. In this respect we hope to speak directly to Martin and Sunley’s challenge to make an association between the establishment of path dependence and the systemic and behavioural features of how the development process is brought to life. 

In taking up this challenge we hope to show that the agencies that animate the development process in many contexts – developers and regulatory planning – play an important role in establishing developmental cycles that underpin path dependence. It is our contention that just as work on the, seemingly, intractable nature of poverty in some settings has been understood as a result of a path dependent ‘lock in’ (for example, Yesuf and Bluffstone, 2009) so too, longer term urban/neighbourhood decline in the physical environment can partly be understood as resulting from weak real estate markets that, over time, become gradually weaker still as the investment needed to break the cycle is functionally dependent upon development viability assessed in the present. 
However, we also want to broaden the debate beyond the role planning may play in the propagation of a poverty trap because its inverse cycle may be equally socially deleterious: the spiralling house prices/private rents and undersupply of new dwellings that are a feature of real estate markets in cities such as London, New York and Shanghai. From this perspective we can identify an alternative form of path dependence, mediated through policies on developer contributions that reinforces market conditions in areas of high demand that potentially gives rise to a different, but still significant, set of issues. For the purposes of this paper we seek to contrast these varying outcomes as real estate market versions of opposites: an affluence trap to match the more well-known poverty trap. We portray these opposites as ‘virtuous’ and ‘vicious’ circles of development. 
In what follows we seek to build on the literature that looks at the path dependence in real estate development and the attendant built environment/urban infrastructure funded through developer contributions (Sorensen and Hess, 2015; Zhan, De Jong and De Bruijn, 2017). In the opening section we set the public policy context before going on to present a thought experiment that explores in schematic form the question of how variations in the strength of the local real estate market might affect local authorities’ potential to secure investment through developer contributions. In the final section of the paper we present evidence from a major piece of work commissioned by the UK Ministry of Housing, Communities and Local Government on the value and incidence of developer contributions in England. This project, The Incidence, Value and Delivery of Planning Obligations and Community Infrastructure Levy in England, 2016-17, represented the first evaluation of developer contributions (‘planning obligations’ in the English vernacular as the developer is obliged to make the contribution) in England since 2011/12 (University of Reading et al., 2014) and provided significant new evidence on the interactions between regulatory planning and the real estate industry in determining developer contributions. Our evidence provides important insights into the behavioural aspects of how these interactions proceed which complement nascent work in this ‘behavioural insights’ vein on, for example, the role of planning as a ‘market actor’ (Adams and Tiesdell, 2010) or even ‘market maker’ (Lord and O’Brien, 2017). 

Looking more closely at developer contributions allows us to show how the performance of this human-agential and highly context-specific activity might influence path dependence with respect to investment in the built environment as a function of real estate development. Our aim is explicitly not to substantiate a measurable connection between the process by which developer contributions are exacted and the broader economic path dependence that might be discerned at a higher spatial scale – although it is likely that local investment in real estate and infrastructure will be an important ingredient in this formula. Quantifying the degree of variation in overall economic outcomes resulting from variations in developer contributions exacted remains an under-researched issue worthy of further investigation. Rather, our aim is to establish a conceptual relationship between the process by which developer contributions are exacted and the outcomes that may propagate conditions of high and low demand in real estate markets specifically. The empirical content in the second half of hits paper is intended to provide fine-grained detail on the character of the negotiation process.  In so doing very specific behavioural insights are provided on how £6bn of developer contributions (in 2016/17) in England were determined and invested.

Making the cycle: establishing path dependence through developer contributions
Establishing the economic viability of hypothetical new development is a core aspect of urban planning the world over. Under the discretionary approach to planning that prevails across much of the UK and those planning systems that follow the UK model the assessment of development viability represents both the business case for new development (from the perspective of the private development industry) and the degree of ‘planning gain’ resulting from the award of planning consent (from the perspective of the awarding local planning authority). In contexts where this discretionary approach to planning prevails, such as England, legislation exists to allow local authorities to capture some of this planning gain either through a published levy or/and a negotiated settlement. Whichever practice is used, and local planning authorities in England can use either and/or both in parallel, the purpose of these developer contributions remains the same: to maintain the private case for development whilst simultaneously recovering (a proportion of) the ‘unearned’ ’planning gain’ resulting from the award of planning permission. The proceeds of these contributions may be a direct payment or in-kind benefit, such as the provision of community facilities, greenspace or allocating a proportion of a housing development to be non-market ‘affordable housing’. 

The underlying issue – how can the profit motive and community benefit be reconciled – is a fundamental and perennial question for all market economy societies. The point at which this question is crystalised varies between planning contexts. For example, those settings where land is typically state-held, such as China, can operate various forms of competitive tendering, such as sealed or open auctions, that price planning gain at the earliest moment. Elsewhere variations on ‘land value capture’ (LVC) exist that push the issue later into the process. Whitehead (2016) identifies three alternative types of LVC: direct taxation of development ex poste; statutory acquisition of land at existing use value prior to the provision of infrastructure and planning permission as a precursor to sale on the open market, and; the imposition of a planning obligation, such as a levy or negotiated settlement, at the point of permission. In the case of English discretionary planning academic work has given us significant insights into some of the established features of practice (Campbell et al., 2000; Crook, Henneberry and Whitehead, 2016). Such features are said to include delay and a particularly litigious form of planning where the period between a developer’s initial proposal and the actual build out of a site can be understood as, at least in part, resulting from disputes over developer contributions, often on the grounds that an otherwise viable site is made unviable by the scale of the contribution requested.

The context-specific nature of the way developer contributions are agreed and invested has geographically variable implications. For example, Crosby, McAllister and Wyatt (2013: 3) point to the “spatial and temporal variation in the capacity of development sites to generate financial surpluses for planning obligations” and how “policies that set rules or fix targets on planning obligations without regard to prevailing site and/or market conditions can reduce the supply of development and/or be prone to rapid obsolescence”. Similarly, Jones, Leishman and MacDonald (2009: 1684) reinforce the point that existing market conditions set a vitally important context: “Viability is also influenced strongly by public policy through the location of social housing. The research suggests that a driving force/constraint for development viability is the level of neighbourhood house prices”. In short, both developers and local authorities may be driven towards sites where real estate values are already high as this supports both the private business case for development and strengthens the local planning authority’s negotiating position (for theoretical exposition see Lord and Gu, 2018). This is likely to exacerbate uneven trends in economic geography and reinforce these aspects of path dependence over time: “Overall, a planning system more closely geared to the financial imperatives of the market suggests a pattern of ever more intensive development in the South East contrasted with strained and disintegrating infrastructure and services provision in much of the rest of the country” (Campbell et al., 2000: 774).

The findings of research in this vein points to the question of how, particularly, the calculative practices underpinning the assessment of development viability (Christophers, 2014; McAllister, 2017; McAllister, Street and Wyatt, 2016, 2018) represent one aspect of how the broader process of negotiating developer contributions might proceed. For example, local planning authorities may seek to use planning obligations to secure affordable housing as part of the condition for new development. However, this type of planning condition may, as Crosby, McAllister and Wyatt (2013) demonstrate, diminish the economic case for development and be disputed on viability grounds by the developer in question. Valuable as this work is much of it focuses on London and the South East of England and does not explore the degree to which variation in the full range of practices, not just the performative aspects of development viability calculations, might shape developmental trajectories across the broader national geography.

When applied to a very uneven economic geography, such as that which prevails in England, the more general implication of this impetus towards sites where there is a conspicuous existing case for development implies potentially contrasting outcomes. In those high demand settings where development viability is palpable, local planning authorities may be able to exact significant developer contributions, either through negotiation, levy or both, which secures investment in community benefits and infrastructure which, in turn, reinforces/enhances the case for development. By contrast in areas typified by lower demand, where there is less of a prima facie case for development, local planning authorities have less leverage to secure developer contributions resulting in lower levels of developer contribution, less investment in community infrastructure and, over time, a diminishing case for development. Estimates of the proportion of the uplift in land values captured by the state at the national level varies from 37% (Centre for Progressive Policy, 2018) to 50% (House of Commons, 2018: paragraph 30) – although this latter estimate may be most relevant to desirable “greenfield site(s) on the edge of a growing town” (House of Commons, 2018: paragraph 28).  Modest as these estimates are, they represent estimated averages calculated on the basis of aggregated developer contributions across the whole nation and will mask extremes of experience.
In a setting such as England where the uneven nature of economic development is well-documented (Dorling, 2010) the degree to which these patterns of economic development have become entrenched has been a rich source of interest for academics. As differential rates of growth have seen much of the country fall behind Greater London and the South East inequalities within regions of the UK have also deepened – resulting in what has come to be known as the “archipelago economy” (Dorling and Thomas, 2004). The result is that England (and the wider UK) has become one of the most economically unequal countries in Europe (McCann, 2016). Although this is clearly a multi-dimensional issue that relates to all the determinants of local and regional economic performance one important ingredient in the establishment of these forms of economic path dependence is the decision making of the development industry regarding where they choose to invest and the attendant investment the state, in the shape of planning, is able to secure through developer contributions. The iterative process at the core of this process is inherently behavioural – much of it turns on direct negotiation between planning officers and developers.  It is, therefore, our contention in this paper that a deeper understanding of the behavioural aspects of these state-market relations is vital in understanding the process by which developer contributions are exacted and invested. We know that the value of developer contributions is not simply an issue of market forces perpetuating. Prevailing land values, economic development or household growth do not wholly account for the value and incidence of developer contributions - behavioural variables have been posited as one possible explanation (Dunning, Ferrari and Watkins, 2016). The implications of this are clear.  When seeking to explain transformation (or lack thereof) in urban environments it is not the “happenstance” and “serendipity” called into question by Martin and Sunley (2006) in the quote at the beginning of this paper.  To some extent we make development trajectories in the built environment and we can change them too: but how?
A thought experiment
To begin to investigate this question we can explore what the polar experiences – what we might characterise as areas of high and low demand - would look like schematically over time. To consider this question we can develop a thought experiment before moving on to empirical evidence. 
Imagine that the development viability of a site in period t is represented by a single variable [image: image2.png]


 where higher values for x correspond to greater levels of development viability. To maintain or improve the viability of a site investment in public services including infrastructure, green spaces, etc. is required. However, the amount that will be invested for any site depends on how much can be generated in developer contributions from the planning gain associated with that site, which in turn depends on the development viability of the site. For simplicity we can consider a reduced mechanism and let the development viability of the site in period t+1 be dependent only on the viability in period t.
 In particular, following Matsuyama (2010), the path of [image: image4.png]


 is given by a first-order difference equation [image: image5.png]Xesy = f(x,)
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FIGURE 1 ABOUT HERE
In the context of real estate development, a typical path is depicted in the above figure. In this path, the long-term development viability of the site depends critically on the starting point. For example, if in period 0, the viability is below the critical level, [image: image6.png]
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, meaning the viability of tomorrow is lower than that of today. More importantly, this trend persists and [image: image8.png]


 eventually converges to a very low level. Under these circumstances a low demand area experiences under-investment over time which further diminishes its development viability: a ‘vicious circle’ that, when repeated over time, entrenches the path dependence of the real estate poverty trap. 
In contrast, if the starting point of a site’s development viability is above [image: image9.png]
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 will be on an upward trajectory. In the long run, such a site would either converge to a much higher level of viability or keep increasing depending on the shape of the difference equation. In reality it might be conjectured that the more likely outcome would be the former due to natural limits in housing demand. Nevertheless, when the starting point is above the critical level, a ‘virtuous circle’ can be identified that perpetuates and results in the path dependence of high demand areas becoming increasingly firmly established as such – and the generation of a real estate ‘affluence trap’. Figure 2 shows in schematic form the logic that underpins the virtuous and vicious circles that explain this aspect of how path dependence is formed:

FIGURE 2 ABOUT HERE
In these theoretical examples the longer-term prospects of a site depend on its starting point. What happens thereafter is a result of the trajectory of the entailed path dependence. To this point we have not considered what effect policy and behaviour might have on shaping these development trajectories.  If, by virtue of skilled negotiation, a planner is able to exact a significant developer contribution or, as a result of wise investment of that contribution, engineer a stimulus to the real estate market, a variation to the developmental trajectory is theoretically possible.  Of course the goal of the planner will vary from context to context.  In some settings the aim may be to cool on overheating market, in others it may be to kick start a weak market.

The reason planners might seek to modify these developmental trajectories is because it is increasingly clear that both poverty and affluence traps have negative implications – albeit qualitatively different in nature. Perhaps the theoretically best outcome would be a steady state path where real estate values are stable and growing at a rate that is supportive of development activity and investment (a conspicuous case for development viability) but not at such a scale that values are out of reach for the majority. This echoes broader research that points to the social and economic advantages that pertain to more equitable societies (Wilkinson and Pickett, 2009). If this were our goal in an unequal context such as England, the important question that would remain would be how we might disrupt the status quo to provide affordable housing in areas of high demand and make areas trapped in a spiral of low demand viable once again. 
In what follows we consider the degree to which existing planning policy in England – whereby the majority of developer contributions result from negotiated agreements between planning officers and developers – might provide behavioural insights into how this important source of investment in the built environment is distributed.
Breaking the cycle: Can planning challenge path dependence in the built environment? 

The empirical data presented below was gathered as part of a large, multi-institutional project on The Incidence, Value and Delivery of Planning Obligations and Community Infrastructure Levy in England, 2016-17 for the UK Ministry of Housing Communities and Local Government. As part of this project we looked at 20 case studies across England between June and October 2017. Cases were selected to provide a representative sample of planning contexts from across England using an updated version of the local planning authorities ‘families’ typology introduced by Vickers, Rees and Birkin (2003; see also, Crook et al., 2008). This typology of local planning authorities in England allows for meaningful comparisons across space on the basis of six categories: Urban England, Rural Towns, London, Rural England, Established Urban Centre, Commuter Belt. The geography of the local authority families is shown in Figures 3: 
FIGURE THREE ABOUT HERE

When considered in aggregate developer contributions were found to be worth just over £6bn during the financial year 2016/17. However, as Table 1 shows the geography of where this sum was raised and correspondingly invested varies hugely. For example, when considering England at a regional scale 38% of developer contributions were raised in London alone – 58% if London and the greater South East region are combined. By contrast the North East generated (and received) just 1.7%. 

TABLE 1 ABOUT HERE

To investigate this variation in outcomes a key part of the project was to gather qualitative data on the practices through which developer contributions are exacted, particularly negotiation. Data gathering took the form of 80 semi-structured interviews with local planning authority officers, developers, planning consultants and land agents. In conducting these interviews we sought to investigate those features of the process by which developer contributions were established by those most intimately involved in the process. From our investigation we identified three behavioural features of the process through which developer contributions were established in England: delay in the process by which planning consent was agreed, an increased propensity amongst developers for re-negotiation following agreement, and generally bargaining developer contributions downwards through what one interviewee called ‘the viability charade’. These features begin to elucidate some behavioural insights into the inner workings of the process.
Delay: “it depends on which local authority and which officer”

One of the hallmarks of planning in England is said to be the time it takes for development to come forward. This tendency for delay is sometimes said to be the outcome of negotiation over the developer contribution that a local authority places as a condition on the award of planning consent. However, it is not clear if delay is simply a necessary outcome of a discretionary process, a mismatch between what is considered ‘timely’ across public and private sectors or an attempt to exert some control over supply by the development industry. In our research we sought to explore this issue with both planning officers and developers. In general, our findings support the view that one recurring feature affecting the time taken to reach agreement between planners and developers was the complexity of multi-participant negotiation. In this sense delay might be understood as an outcome of tactical bargaining in a complex negotiation involving a large number of stakeholders. A good example of this can be found in testimony from a planner at a local authority in an area of high demand where contestation over viability and site complexity was negligible but where delays to the process were still in evidence. From this perspective delay is perhaps systemically inscribed into the negotiation process almost irrespective of market conditions:

 “We have full employment so there is strong housing demand - housing is selling off plan. They can’t throw them up quickly enough. We don’t have much viability pressure as we have flat green fields….Our problem is getting housing developments forward quick enough because they are on a big scale. The bigger the scheme the slower it is. When you need a consortium between land owners and you need 20 signatures on all the legal agreements, it all moves slower at this scale”. (Local Planning Authority Officer 14)

One interpretation of this facet of the development process in England is that the negotiated approach to developer contributions is a necessary counterpart to the discretionary planning system.  This creates behavioural complexity that results in a slow process: the more agents are involved in the process the more potential there is for obstruction. The slow rate at which sites – even in areas of high demand – are built out was understood by many interviewees to be behavioural in origin.  Some sought to explain this through caricature of different participants in the development process:

“Delay is caused by difficult developers or landowners, unrealistic expectations of land values, viability issues, political decisions at planning control, solicitors redrafting for the sake of it, developers holding up negotiations...” (Local Planning Authority Officer 12)

This understanding of the ‘difficult’ developer with ‘unrealistic’ expectations and the legal profession’s whimsical appetite for adjusting agreements ‘for the sake of it’ were considered sufficiently important by this, and other interviewees, to cite as comparable in importance to site complexity and consolidation as a significant barrier to development taking place. To take one specific issue of the root cause of delays worthy of further attention – renegotiation of agreements – our research illustrated the potential for renegotiation to have a significant impact on retarding development. This was found to be more common on larger or complex sites. However, this issue of site size and complexity seemed to be a proxy for the complications that arise from there being multiple participants in the development process. In a behavioural sense this would logically encourage developers working in such contexts to avoid making adjustments to their proposals as renegotiation is short hand for added delay.

Negotiating down

However, in practice our findings suggest that renegotiations are actually quite common – 65% of planning authorities in England renegotiated a planning agreement (which specifies the developer’s contribution) in 2016/17. This represents a significant increase on the previous occasions that developer contributions were evaluated. In 2003/04 approximately 9% of planning agreements were subsequently modified after being signed and permission granted. The equivalent case study work from 2007/08 (Crook et al., 2008) found only one example of a renegotiated decrease in the value of contributions. By the 2011/12 research 36% of LPAs negotiated a change to at least one planning agreement, with only 6% of requests to renegotiate a planning agreement rejected by LPAs. The research found that renegotiation often resulted in a reduced level of overall contribution, reduction in the affordable housing provided and alterations to the terms of direct payments (University of Reading et al., 2014).
In our research we found a further substantial increase in the number of responding authorities who had renegotiated a planning agreement (65%, see Table 2). Of authorities that received a request to renegotiate a planning agreement 85% resulted in changing at least one planning agreement, only 15% of authorities that received requests did not change an agreement. Most authorities only received a small number of requests (three or fewer) to alter an agreement, but 6% of all authorities received ten or more requests:
TABLE 2 ABOUT HERE

From our case study analysis some of the clearest examples of this increased propensity to renegotiate planning agreements came in response to developer arguments regarding diminished viability of sites in the wake of the global financial crisis of 2008 onwards. Some sites that were acquired pre-2008 were the subject of renegotiation on the grounds that the original pre-2008 planning agreement was predicated on values that were no longer viable in the wake of the ‘credit crunch’. The recovery since the downturn has been variable across England, and the stance of local planning authorities on this similarly varied across the case studies. Some LPAs were pragmatic and content to renegotiate planning agreements downwards to see development proceed – potentially as a result of the general observation already made that it can take a significant period of time for development to go from proposal to implementation in England. Others took a harder line and would not reduce agreed contributions - although developers argued that in some places this had resulted in sites being stalled for over five years. It is clear from our data that ‘negotiating down’ has become a sticking point in the negotiations between developers and planners.  The implications of this represent an important and delicate balance between diminishing the level of developer contributions to allow development to proceed in changed market circumstances and local planning authorities’ duty to secure investment in infrastructure for the public good.  For some developers variation in how LPAs approached this issue of a material change to development viability highlighted cultural and behavioural differences in practice that in some instances may even be down to individual personalities. One developer noted:
“You’ll get quick and easy decisions out of some councils but not others. It is about the culture of councils and the culture tends to come from the officers at the top. You might get a really good proactive officer who does not want to get in the way. Some councils see their job to stop development and others to assist you to develop”. (Developer 1)

It is important to note that the mechanism by which developer exactions were determined and investment priorities identified was in many instances wholly based on personal negotiation.  Our research repeatedly found specific examples of outcomes that were attributed to the ‘personal’ nature of negotiation under the English system of discretionary planning.   Until the advent of the Community Infrastructure Levy Regulations in 2008 (fully specified in 2010), English planning had proceeded for decades solely on the basis of case-by-case negotiation of developer contributions under section 106 of the 1990 Town and Country Planning Act, which provides the ongoing legislative mandate for the practice and gives rise to the development industry shorthand ‘S106 agreement’. 
The UK government introduced additional powers for LPAs and developers to renegotiate S106 planning agreements in light of the economic downturn of 2008 onwards. These special measures, designed to stimulate the construction industry, were, however, optional and applied variably by local authorities. Contrasting approaches to renegotiation of planning obligations on the basis of a change in the economic environment can be seen between two LPAs from different ‘families’. Compare:

“If a developer has paid over the odds for a site, our argument is that it is bad luck and doesn’t mean the scheme isn’t viable”. (Local Planning Authority Officer 2)

and,

“We do get variations but they tend to be a developer coming in after the event seeking to vary it rather than it being written into the agreement in the first instance. If you go back to when the financial crisis hit, we had developers seeking adjustments because, quite clearly, the financial picture had changed quite significantly and government introduced an ability to allow them to do that for a set period. We had some developers going bust with sites partly built so quite clearly we weren’t going to be enforcing those agreements in those circumstances”. (Local Planning Authority officer 20)

Perhaps one unintended outcome of the increased number of planning obligations that were renegotiated in the wake of the financial crisis of 2008-onwards is that it created a behavioural precedent that this form of renegotiation was possible and an accepted part of planning practice in some local planning authorities. In our interviews with planning officers, some reported that renegotiation under these special circumstances was a feature of practice to which developers had quickly become accustomed. This change in national policy was felt by some planning officers to have given developers a greater licence to argue that a developer contribution could not now be met on viability grounds and had both increased the amount of time spent in renegotiations and, where renegotiation had taken place, lowered the overall level of developer contributions. 

“We are spending loads more time in negotiations since we got CIL [the Community Infrastructure Levy]. Development is no less viable since the NPPF [National Planning Policy Framework] and is not less viable than ten years ago. In 2004/6, it was rare to see a viability appraisal, now they pretty much all come in with a viability appraisal. It’s very time consuming, unproductive and slows applications down. In 2012/13, the Government wanted to get developers building again, but Britain has got building again and while developments are no less viable than they were ten years ago, developers now have opportunity to say it isn’t viable. It just ratchets up land values….People are claiming land values in excess of what would have been tolerated previously. It is a constant battle to stop land prices going up”. (Local Planning Authority officer 11, parentheses added)

In general, negotiations between planning officers and developers on site viability produces polarised views. From our work several interviewed planning officers argued that developers were using the process of negotiation to test the parameters of what would be acceptable - ‘trying it on’ in the colloquial language of one interviewee. Conversely, some of the developers we interviewed articulated frustrations that planning officers were not pragmatic enough about bringing stalled sites forward when there had been a deterioration in local market conditions:

“If we could make a site viable we would. As developers we don’t want a site sitting on our books forever. ‘Developers land-bank to increase the value’ is the most annoying comment I hear. We do not land-bank. We can’t afford to, if you can make the scheme work you will build it”. (Developer 1)

The ‘viability charade’ and the ‘vicious circle’ in practice

These debates between developers and LPAs on the issue of viability points to the delicate balance between planning officers seeking to make development acceptable on the principles of the public interest/sustainability and developers for whom property development has a specific business case. As with any negotiation it is not prudent for either side to reveal what would be an acceptable outcome ex ante. However, many English local authorities have published planning policies which stipulate objectives with regard to specific measures. For example, one case study local authority had a policy that they would seek 30-40% affordable housing from developments of 15 dwellings or more. However, the proportion of affordable housing that was actually delivered varied from this policy as a result of the negotiation of the developer’s contribution to this goal, usually on viability grounds. Discussing the 30%-40% affordable housing target one planning officer conceded that this objective is rarely met because of what they described as the ‘viability charade’:

“We don’t achieve this on a regular basis. The larger sites where we are able to seek affordable housing currently average about 20%. It has been as low as 9% in 2012/13…. A lot of stuff comes forward that is unallocated. It often has an existing use, is on a brownfield site, it might be contaminated on an inner city site, so it is more difficult to get affordable housing. Then you have to go through the viability charade”. (Local Planning Authority Officer 11)

This same point was made by another planning officer from an authority in a different ‘family’:

“Mainly we get what we ask for, but there are some exceptions due to viability where the target has to be reduced…. We have some sites where the affordable housing has been reduced to 5% on viability grounds. We didn’t want to stall the development and would rather let the development go ahead and get it built”. (Local Planning Authority Officer 14) 

The consistency of this experience was mirrored across many of the planning officers we interviewed. However, there was great inconsistency between local planning authorities with respect to how development viability was assessed. In some cases, all viability work was outsourced to external consultants, in others viability assessments were considered in-house by experienced officers. There were variations in the methodology and data sources used across different LPAs and developers. This inconsistency in the appraisal of development viability across local planning authorities was understood by some interviewees to negatively affect their ability to negotiate effectively. In the absence of a standard way of assessing development viability planners’ individual negotiating skills become a potentially significant explanatory factor in accounting for variability in the outcome of negotiations. This issue was particularly acutely felt in our work as it coincided with many planning departments shrinking as a result of cuts to local authority finances as well as a migration of some of the most experienced local authority planners to private planning consultancy. A survey of all English local planning authorities conducted as part of this project showed that three quarters of authorities responding to the survey did not have a dedicated negotiating officer. In this light, the issue takes on an additional aspect of a potential asymmetry between the skills of the negotiators representing developers, particularly large developers, and those of inexperienced planners in local authorities. Again, for some interviewees this was understood as a mismatch in negotiating skills which had a clearly behavioural aspect: 

“Viability appraisal is an area where the officer expertise is limited… Developers see this as an opportunity to bamboozle the local authority. To me it wasn’t clear even the Inspector understood it at an appeal I attended. This was unfortunate as we lost but I didn’t feel they had their heads around it… We know the bulk of appeal decisions went in the developers’ favour. This is bread and butter for them. But it is only one of a number of issues that planners have to deal with”. (Local Planning Authority Officer 2)

To ‘bamboozle – a colloquialism best translated as to obfuscate – clearly points to the deployment of strategy by the development industry in the process of negotiating developer contributions. Throughout the interviews we conducted the description of the negotiations that underpin so much of policy and practice on developer contributions in England by those who are involved in them points to a stand-off between a planning profession who understand their role as the gatekeeper of the public good and a development industry eager to produce new development where there is sufficient profit motive to do so. In many respects the behavioural insights that the summary of interview testimony presented here indicates represents a self-reinforcing development process where negotiation and re-negotiation takes place around the issue of development viability. In aggregate the account presented here conforms to the behavioural economics and game theory-inspired understanding of the activity as best summarised as a “planning game” (Lord, 2012).

However, the implications of how the game is played have far reaching implications both for the rapidity with which the supply of new housing can be brought forward to meet England’s (actually, mostly South East England’s) well-documented housing affordability crisis and the geography of investment in the built environment/urban infrastructure. The weight of evidence presented in this paper points to developers and LPAs wrangling over the level of developer contributions that might be wrung from sites where there is an existing and conspicuous business case for development. Where such a compelling case is not so readily in evidence there is the potential for quite widely divergent outcomes to prevail. This point was well-made by one planning officer from an authority in the ‘existing urban centre’ family, many of which are in the less economically buoyant set of northern English cities:

“In large parts of the LPA area development pressure is very low…. What follows is a vicious circle where low development pressure results in low levels of investment in infrastructure, which reinforces the tendency towards low levels of development pressure”. (Local Planning Authority Officer 16)

From this perspective understanding local outcomes is incumbent upon forensic investigation of the circular process by which developer obligations are agreed that might be either vicious or virtuous depending on contingent variables such as the complexity of the site, the culture of the administering LPA and the negotiating skills of the planner and developer in question. In areas where a local planning officer is an effective negotiator (and perhaps has the benefit of competing developers in an area of high demand) the exaction of a significant proportion of the uplift in land values resulting from planning consent may be achieved. This results in investment which in turn supports greater development pressure. Where the local planning officer is less-skilled at negotiation and/or perhaps where circumstances of low demand depress the amount of planning gain that might be won for investment in infrastructure or other public goods, comparatively lower levels of developer contribution may follow. Over time this may become manifest as underinvestment in new infrastructure which reinforces the established patterns of path dependence in real estate investment. The parallels with the concepts set out in the thought experiment earlier in this paper are clear.
Conclusions
The specific behavioural features of how developer contributions are determined is an important aspect of the explanation for the establishment of path dependence in the geography of real estate investment. A conceptual pattern has been identified in the thought experiment at the core of this paper whereby the conditions that underpin real estate development in areas of high demand supports planners’ negotiating position, reinforces development pressures and enables LPAs to extract development value for reinvestment in supporting infrastructure, which in turn perpetuates the real estate development path. In such areas the creation of a ‘virtuous circle’ characterised by house price inflation contrasts with low demand areas where planners negotiate from a position of weakness because development pressure is insufficient to stimulate investment. Over the longer term this form of self-reinforcing path dependence in the built environment and urban infrastructure may in part explain the conceptual account of a ‘vicious circle’ where values are low and static or, in some limited cases, low and falling.

In this contribution we have shown that the English practice of negotiating developer contributions is highly personal and context-specific.  Our findings point to the behavioural origins of some of the features that explain important hallmarks of the development process in England, such as delay and re-negotiation of a more modest developer contribution.  The behavioural features that describe this highly personal form of negotiation under a discretionary planning system in some instances might be a function of planning officer-developer interaction that is specific to the individuals in question playing repeated iterations of the ‘planning game’ (Lord, 2012) over a period of years. 
Although breaking the cycle of path dependence might be achieved through direct investment by the state in areas of low demand this form of direct investment is rare in England and rarer still in places that we might imagine as being caught in a poverty trap. Beyond this form of direct investment it is important to note that planning obligations represents one of the most significant mechanisms the local state possesses to engineer direct investment aimed specifically at altering the developmental trajectory: an LPA who makes wise investment decisions with the proceeds of developer contributions or is able to wring a high-returning in-kind contribution from a developer could make an adjustment to the cycle for a place caught up in a poverty trap; a planner skilled in negotiation might be able to secure enough affordable housing from a developer to ameliorate the worst social aspects of the affluence trap. The important thing here is that the agency of individual planners is the crucial variable in this question due to the behavioural-negotiated nature of the process.  This finding chimes with other work that finds behavioural aspects to be the most significant explanatory variable in accounting for extant variation within LPA families which are otherwise unexplained by economic variation (Dunning et al., 2016). 

These behavioural considerations will continue to be a significant determinant of the exaction and investment of developer contributions for so long as the English planning system remains a discretionary function vested in local government that accommodates variations in practice, skills, cultures and political prioritisation. The alternative would be to reform this aspect of the planning system in one of several ways. Firstly, the process of viability assessment could be re-considered and potentially even made a standard ‘open book’ methodology to overcome some of the protracted negotiations that currently typify the process of establishing site viability. Alternatively, limits could be placed on the degree to which renegotiation is possible. Our evidence would suggest that this mechanism, introduced in the wake of the financial crash of 2008 onwards, has become a luxury to which the development industry has become accustomed in more normal market conditions. Secondly current planning education in British universities does not place a significant emphasis on techniques of negotiation and bargaining. A more prominent role in the curricula of planning schools delivering professionally-accredited education might be deemed worthwhile given this is a core aspect of planning practice in England. Thirdly, there is little evidence that LPAs share knowledge on developer contributions practices and performance. Given that this is a routine aspect of planning practice in any context that negotiates planning obligations it might be considered good practice to use technology to enhance LPAs capacity to share information. Finally, making greater use of non-negotiated practices might, in some circumstances, make sense. Here, non-site-specific instruments, such as the Community Infrastructure Levy, would allow LPAs to redistribute investment from areas of high demand to low. However, this approach would sever the connection between the site of development and the concept of investment raised on a specific development being returned to the site of development itself. 
Whichever system prevails, including hybrid approaches that use multiple methods to mange planning obligations (such as is the case in England at the time or writing) it is clear that planning obligations represent a significant source of investment - £6bn in 2016/17 in England alone. Further research on how the determination and distribution of this investment – particularly over time – relates to the conceptual understanding of path dependence outlined in this paper will be important in developing a fuller understanding of English economic geography. 
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� In principle, development viability in period t+1 can be depend on the viability in period t, t-1, t-2, etc. However, for the purpose of this paper, this extra complexity is not necessary. 
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