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A. Introduction 

The European Court of Human Rights (the ECtHR or the Court) is the supreme judicial authority on the 
interpretation of the European Convention on Human Rights (ECHR or the Convention).  The Court supervises 
forty-seven signatory states (member states) for compliance with their human rights obligations under the ECHR. 
Although the Court cannot invalidate the domestic laws of the member states, it does have the power to award 
monetary compensation for breaches of Convention rights and it can invite offending states to change their laws 
accordingly. The Court’s case law is also an important influence on domestic human rights and constitutional 
law in several of the member states.1 

Given the importance of this role, it is no surprise that various stakeholders care about the composition of the 
Court.  Indeed, the Council of Europe has implemented a series of reforms over the last two decades in an effort 
to improve the general quality of the candidates that are nominated by member states for election to the Court. 
Before 1998, when Protocol 11 created a permanent ECtHR, the Parliamentary Assembly of the Council of 
Europe (PACE)2 effectively rubber-stamped the choice of the states; the first nominee on a list in order of the 
state’s preference was usually elected. Since 1998, the PACE and CM have changed their working methods 
significantly. According to the new procedures, candidates are to be placed in alphabetical order,3 a standardized 
CV is used,4 all candidates are interviewed,5 and specific competences (e.g., expertise in human rights)6 are 
expected. Furthermore, in 2010, the Committee of Ministers established an Advisory Panel on the election of 
judges to ensure that candidates possess the requisite qualities.  In 2015, a permanent committee within the 
PACE was created to provide further scrutiny of candidates for election.7  

These efforts have received mixed reviews from the member states as well as from academic commentators.8 
The surrounding debate raises but does not answer several questions about how to evaluate the quality of 
candidate Strasbourg judges: how important is legal practice experience? Should specialized human rights 
knowledge be a prerequisite? Does a scholarly academic or judicial background contribute something 
particularly valuable for the Court’s work? 

We argue in this article that the debate about the quality of judges elected to the Court is in need of a significant 
reconceptualization. The impetus for this reconceptualization is a relatively obvious but insufficiently 
appreciated point: the ECtHR is a “they”, not an “it”.  The Court exercises its judicial functions in collegial panels 

1 See generally, IMPACT OF THE EUROPEAN CONVENTION ON HUMAN RIGHTS IN STATES PARTIES: SELECTED EXAMPLES (Council of Europe, 8 January 2016) 
http://website-pace.net/documents/19838/2008330/AS-JUR-INF-2016-04-EN.pdf/12d802b0-5f09-463f-8145-b084a095e895; THE IMPACT OF 
THE ECHR ON DEMOCRATIC CHANGE IN CENTRAL AND EASTERN EUROPE (Iulia Motoc & Ineta Ziemele eds., 2016); and A EUROPE OF RIGHTS: THE IMPACT OF 
THE ECHR ON NATIONAL LEGAL SYSTEMS (Helen Keller & Alec Stone Sweet eds., 2008).

2 According to Article 21 ECHR, the PACE is entrusted with election of a judge from the list of three candidates submitted by the nominating 
state.

3 Recommendation 1429 (1999).

4 Resolution 1082 (1996).

5 Id.

6 PACE recommendation 1429 (1999).

7 For critical discussion of these reforms, see generally Basak Çali & Stewart Cunningham, Judicial Self Government and the Sui Generis Case 
of the European Court of Human Rights 19 GERMAN LAW JOURNAL 1977 (2018).

8 The election of judges of the European Court of Human Rights is widely discussed. See generally,  Kanstantsin Dzehtsiarou & Donal Coffey, 
Legitimacy and Independence of International Tribunals: An Analysis of the European Court of Human Rights 37 HASTINGS INTERNATIONAL AND 
COMPARATIVE LAW REVIEW 271 (2014); Erik Voeten, The Politics of International Judicial Appointments: Evidence from the European Court of 
Human Rights (2007) INTERNATIONAL ORGANIZATION (2007); and SELECTING EUROPE'S JUDGES: A CRITICAL REVIEW OF THE APPOINTMENT PROCEDURES TO 
THE EUROPEAN COURTS (Michal Bobek ed., 2015).
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(of three, seven, or seventeen judges, depending on the nature of the case). The selection of judges for 
Strasbourg should therefore be evaluated in terms of how individual judicial profiles contribute to the overall 
“team roster” from which the Court’s panels are constituted.  We contend here that an evaluation of this kind 
should include attention to the professional diversity of the bench. 

The article is structured as follows. Sections B and C set the stage for our main argument by showing how an 
individualistic approach to judicial selection dominates both worldwide and at the Council of Europe. In Section 
D, we present the argument for an alternative approach that focuses instead on diversity in the overall 
composition of the bench, particularly in relation to professional diversity. We go on to explain why and how 
this more holistic approach to judicial selection is applicable to the ECtHR. In section E, we draw on original 
interviews with Strasbourg judges to investigate judicial self-understandings of what qualities or merits are 
desirable in a judge at the ECtHR.  Consistent with our normative theory, the interview data suggest that the 
judges themselves value diversity of experience and perspectives above any single professional background. In 
Section F, we continue in an empirical vein, presenting and analysing original data on the qualifications of every 
judge elected to the Court since 1998. We find that the system in place since 1998 has generally delivered a 
bench that is varied with respect to the judges’ career backgrounds, but this result would appear to be more the 
product of “dumb luck” than deliberate design. Efforts to reform the election of judges to the ECtHR have 
generally been driven by an overly individualistic model of the “good” judge and our analysis suggests that this 
model may be having a worrisome homogenising effect on the bench. In section G, we conclude and offer some 
suggestions for how future reforms might be shaped to protect and encourage professional diversity at the 
ECtHR.

B. Criteria for Judicial Office on Regional and International Tribunals 

To situate our discussion of the ECtHR in comparative perspective, we begin by considering the criteria for 
holding judicial office on other regional and international tribunals. To this end, we reviewed the key statutory 
documents of 30 tribunals.  These included international tribunals of general jurisdiction,9 courts of regional 
integration unions,10 as well as courts specializing in human rights,11 economic matters,12 and criminal law.13  
Several generalizations and critical observations emerge from this review.  

First of all, it is common for the founding treaties of these tribunals to articulate a moral standard for holding 
judicial office. In many cases, “high moral character” is specifically required (this criterion is listed in treaties 
establishing fifteen tribunals).14 In a similar vein, many of the foundational treaties demand that candidate 
judges  for the associated tribunals are independent and/or impartial. For example, Article 20 of the COMESA 
Treaty provides that the judges of the Court of Justice should be chosen from among persons of impartiality and 
independence.15 Practically speaking, however, it is hard to see how criteria of this kind can do much work.  

9 E.g., The International Court of Justice and Permanent Court of International Justice.

10 E.g., The European Court of Justice and ECOWAS Community Court of Justice.

11 E.g., The Inter-American Court of Human Rights.

12 E.g., The WTO Appellate Body. Our review excludes private law and arbitration tribunals, as they follow a different pattern in appointment 
of arbiters, namely the parties to the dispute nominate them. This pattern is hardly comparable to the ECtHR and therefore excluded. See 
generally Yarik Kryvoi, The Theory of Public and Private International Adjudication (forthcoming, on file with the authors).

13 These included: the International Criminal Court, the Special Tribunal for Lebanon, and the International Criminal Tribunal for Rwanda.

14 Article 2 of the Statute of the International Court of Justice; Article 36 of the Rome Statute of the International Criminal Court; Article 2 of 
the Statute of the Permanent Court of International Justice; Article 4 of the Statute of the African Court of Justice and Human Rights; Article 
11 of the Protocol to the African Charter on Human and Peoples’ Rights on the Establishment of the African Court on Human and Peoples’ 
Rights; Article 3 of the ECOWAS Protocol on the Community Court of Justice, Article 6 of the Treaty Creating the Court of Justice of the 
Andean Community; Article 52 of the American Convention on Human Rights; Article 13 of the Statute of the International Criminal Tribunal 
for the Former Yugoslavia; Article 12 of the Statute of the International Criminal Tribunal for Rwanda, Article 9 of the UN Security Council 
Resolution 1966 (2010) on Mechanism for International Criminal Tribunal; Article 13 of the Statute of the Special Court for Sierra Leone; 
Article 9 of the Statute of the Special Tribunal for Lebanon; Article 11 of the Statute of the Extraordinary African Chambers; Article 3 of the 
Agreement  between  the  United  Nations  and  the  Royal  Government  of  Cambodia  concerning the prosecution under Cambodian law 
of crimes committed during the period of Democratic Kampuchea; and Article 23.2 of the Regulation No. 2000/15 on the Establishment of 
Panels with Exclusive Jurisdiction over Serious Criminal Offences (Special Panels of the Dili District Court).
15 Article 20 of the COMESA Treaty. 
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Indeed, the Venice Commission has recently criticized national legislation of one of the Central Asian countries 
for using such vague and imprecise language in domestic legislation on judicial selection. The Commission stated 
that ‘[r]eference to “immoral behaviour” is open to overbroad interpretation and should be avoided’16 and 
references to morality were called “imprecise and therefore unsatisfactory from the standpoint of legal 
standards.”17 In short, morality requirements are so vague or so broad that almost anyone can satisfy them, 
except perhaps in extreme and obvious cases.  Likewise, it is difficult to imagine how criteria such as integrity, 
impartiality or independence can be evaluated at the time of appointment. 

Second, in all the treaties we reviewed, candidates for the relevant tribunals are required to have some 
qualification and/or experience.  Some treaties envisage that a candidate could be a person appointable to high 
judicial office at the national level.  Others make judicial experience a pre-condition for appointment.  For 
example, a candidate judge for the Special Tribunal for Lebanon should have “extensive judicial experience.”18 
In some cases, the requirement for experience is more flexible.  For instance, a candidate for the position of the 
judge of the International Criminal Court should have “extensive experience in a professional legal capacity 
which is of relevance to the judicial work of the Court.”19 Though a requirement of previous judicial experience 
is perhaps justifiable in the case of criminal tribunals, where some area-specific experience is crucial, it is 
arguably less justifiable in relation to generic human rights courts20 or tribunals of general jurisdiction.21 

Third, many international tribunals require prospective judges to be recognized specialists in a particular area of 
law. For example, expertise in international law is required for the International Court of Justice;22 established 
competence in criminal law or international law is required for the International Criminal Court;23 and 
recognized competence in the field of the law of the sea is required for the International Tribunal for the Law of 
the Sea.24 Similarly, the founding documents of some regional human rights tribunals attempt to set a standard 
of specialized human rights competence. The Statute of the African Court of Justice and Human Rights, for 
example, stipulates that judges should be “of recognized competence and experience in international law 
and/or, human rights law.”25 Likewise, the American Convention on Human Rights provides that judges should 
be “of recognized competence in the field of human rights.”26 Interestingly, of the documents we reviewed, only 
the Agreement on the Status of the CIS Economic Court specifically requires candidates to have a university law 
degree.27 

Finally, but relatively infrequently, some regulations encourage the bench to be gender balanced. For instance, 
Article 36(8)(a)(iii) of the Rome Statute of the International Criminal Court requires the parties to aim for fair 
representation of female and male judges.28 Similarly, Articles 5 and 6 of the Statute of the African Court of 
Justice and Human Rights require the state parties to take into account equitable gender representation in the 
nomination and election processes. The concern for gender balance is a relatively new trend; it is not reflected 
in older treaties.  More importantly, at least for our purposes here, gender balance is the only criterion for 

16 CDL-AD(2016)013, Republic of Kazakhstan - Opinion on the Draft Code of Judicial Ethic, at para 72.

17 CDL-AD(2014)008, Opinion on the draft Law on the High Judicial and Prosecutorial Council of Bosnia and Herzegovina, at paras 51-56.

18 Article 9 of the Statute of the Special Tribunal for Lebanon.

19 Article 36 of the Rome Statute of the International Criminal Court.

20 Article 4 of the Statute of the African Court of Justice and Human Rights. 

21 Article 3 of the Protocol on the ECOWAS Community Court of Justice.

22 Article 2 of the Statute of the International Court of Justice.

23 Article 36 of the Rome Statute of the International Criminal Court.

24 Article 2 of the Statute of the International Tribunal for the Law of the Sea.

25 Article 4 of the Statute of the African Court of Justice and Human Rights.

26 Article 52 of the American Convention on Human Rights.

27 Article 7 of the Agreement on the Status of the CIS Economic Court. 

28 Article 36(8)(a)(iii) of the Rome Statute of the International Criminal Court.
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judicial selection on these international and regional tribunals that refers to the composition of the bench as a 
whole.   Otherwise, the qualities of individual candidates–as opposed to the overall bench–are always the focus 
in the relevant treaties. 

C. What Does the ECHR Require?

Although the Convention’s requirements for appointment to the ECtHR are broadly consistent with the patterns 
discussed above, they are notably on the more minimalistic end of the spectrum. Article 21 of the Convention 
stipulates only two necessary requirements for being a judge on the Strasbourg court: the judges should be 1) 
of “high moral character” and 2) either possess the qualification required for appointment to high judicial office 
or be jurisconsults of recognized competence. The PACE and the CM have developed interpretations of the 
Article 21 criteria and the ECtHR has confirmed they are competent to do so.29 The documents of the CM and 
PACE should therefore be viewed as authorities on the required qualities for candidate judges.  

That being said, what guidance the CM and PACE do provide is uneven. In some cases, CM and PACE 
interpretations do not add much in the way of clarity. For example, the CM’s guidelines on the selection of 
candidates for the post of judge at the ECtHR merely reiterate that the candidates “shall be of high moral 
character.”30 Some additional explanation of the meaning of high moral quality is provided in the explanatory 
report to the Resolution 1366 (2004),31 later endorsed by the report of the PACE.32 Therein, particular indicia of 
high moral quality are mentioned: “courtesy and humanity, commitment to public service, and 
conscientiousness and diligence.” These indicia seem sound, but they are not much more concrete than the 
underlying criterion that they aim to elaborate. Resolution 1366 (2004) adds a little more substance by 
highlighting the importance of judicial independence and judicial impartiality: “[c]andidates should undertake 
not to engage, if elected and for the duration of their term of office, in any activity incompatible with their 
independence or impartiality or with the demands of a full-time office.”33 The difficulty here, as noted earlier, is 
that independence and impartiality are not readily testable criteria at the time of a judge’s election (and even 
post-election, there would be disagreement around the margins about how to interpret these qualities). In 
effect, independence and impartiality are forward-looking and aspirational criteria.34 

Other qualities receive a more concrete treatment. For instance, the length and quality of professional 
experience is frequently discussed in the documents of the CM and PACE. The prominence of these criteria can 
perhaps be explained by the fact that it is relatively easy to measure them. The Guidance on the selection of 
candidates singles out practical legal experience as especially desirable. Furthermore, Recommendation 1649 
(2004) requires that the candidates have experience in the field of human rights.35 Although there is no fixed 
length of experience required, the PACE report endorsed the view of Nina Vajic, the chairperson of the Advisory 
Panel for election of judges:

[…] regarding candidates who are judges or prosecutors, the level (usually at the highest courts) 
and the length of their experience shall be decisive; jurisconsults (Article 21) are assessed in light 
of the depth and width of their consulting experience, how well-known in their fields of expertise 

29 Advisory Opinion of 12 February 2008 “on certain legal questions concerning the lists of candidates submitted with a view to the election 
of judges to the European Court of Human Rights”, at para 47.

30 Guidelines of the Committee of Ministers on the selection of candidates for the post of judge at the European Court of Human Rights. 
https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=09000016805cb1ac. 

31 Kevin McNamara, Candidates for the European Court of Human Rights. http://assembly.coe.int/nw/xml/XRef/X2H-Xref-
ViewHTML.asp?FileID=10348&lang=EN. 

32 Boriss Cilevičs, Procedure for the election of judges to the European Court of Human Rights. http://semantic-
pace.net/tools/pdf.aspx?doc=aHR0cDovL2Fzc2VtYmx5LmNvZS5pbnQvbncveG1sL1hSZWYvWDJILURXLWV4dHIuYXNwP2ZpbGVpZD0yNTA4
MyZsYW5nPUVO&xsl=aHR0cDovL3NlbWFudGljcGFjZS5uZXQvWHNsdC9QZGYvWFJlZi1XRC1BVC1YTUwyUERGLnhzbA==&xsltparams=ZmlsZ
WlkPTI1MDgz.

33 See the explanatory report to Resolution 1366 (2004).

34 See for example Dzehtsiarou and Coffey, supra note 8.

35 Recommendation 1649 (2004) at para 19.2.
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they are (including through relevant publications) and how they combine both academic and 
practical legal experience.36

Legal expertise and competencies of the candidates also feature prominently in the CM and PACE documents. 
The Guidance on the selection of candidates states that “candidates need to have knowledge of the national 
legal system(s) and of public international law.”37 The explanatory report to Resolution 1366 (2004) further 
states that the candidates should have “knowledge and awareness of European Convention jurisprudence, 
general legal knowledge, intellectual and analytical ability, maturity and soundness of judgement, decisiveness 
and authority, communication and listening skills.”38 This list suggests that the Council of Europe prioritizes 
knowledge and practical skills over formal education. 

Another more concrete criterion is that candidates “must, as an absolute minimum, be proficient in one official 
language of the Council of Europe (English or French) and should also possess at least a passive knowledge of 
the other, so as to be able to play a full part in the work of the Court.”39 This is not a trivial matter; there is 
anecdotal evidence that some candidates have had no knowledge of one or even both official languages of the 
Court at the moment of selection.40 This criterion illustrates the limitations of using CVs to evaluate candidates, 
as the candidates might overestimate their linguistic abilities and this cannot be spotted from the CVs. That said, 
at least language proficiency might be tested during interviews with the candidates.

The age of the candidates also features in the documents of the CM and PACE. The Guidance on the selection of 
candidates states that “[i]f elected, candidates should in general be able to hold office for at least half of the 
nine-year term before reaching 70 years of age.” This requirement effectively prevents candidates older than 65 
from being considered. The ECHR is silent on the issue of the minimal age required for a judge; the Council of 
Europe decided not to strictly regulate this issue out of concern that to do so might prevent younger but 
deserving candidates from applying.41

Finally, an imperative to promote gender balance on the bench is reflected in a number of regulations adopted 
by the PACE and the CM. Indeed, this is the most concrete of all recommendations. The Guidance on the 
selection of candidates provides that “[l]ists of candidates should as a general rule contain at least one candidate 
of each sex, unless the sex of the candidates on the list is under-represented on the Court (under 40 per cent of 
judges) or if exceptional circumstances exist to derogate from this rule.”42 Another mechanism for ensuring 
gender equality is provided for in Resolution 1366 (2004), which states that “in the case of equal merit, 
preference should be given to a candidate of the sex under-represented at the Court.”43

In sum, the approach taken by PACE and CM to the qualifications and background of nominees is–with the 
exception of gender–a decidedly individualistic one: candidate judges are to be evaluated on a candidate-by-
candidate basis, without reference to the overall composition of the bench.  In what follows, we argue that this 
predominantly individualistic approach to judicial selection, though typical of international and regional 
tribunals more generally, is suboptimal and we theorize a more holistic alternative. 

36 Cilevičs, supra note 32, at para 24.

37 Guidelines of the Committee of Ministers, supra note 30.

38 McNamara, supra note 31.

39 Guidelines of the Committee of Ministers, supra note 30.

40 Some examples are presented in Bobek, supra note 8. 

41 Cilevičs, supra note 32 above, at paras 22 and 24.

42 Guidelines of the Committee of Ministers, supra note 31.

43 Resolution 1366 (2004) Candidates for the European Court of Human Rights http://semantic-
pace.net/tools/pdf.aspx?doc=aHR0cDovL2Fzc2VtYmx5LmNvZS5pbnQvbncveG1sL1hSZWYvWDJILURXLWV4dHIuYXNwP2ZpbGVpZD0xNzE5
NCZsYW5nPUVO&xsl=aHR0cDovL3NlbWFudGljcGFjZS5uZXQvWHNsdC9QZGYvWFJlZi1XRC1BVC1YTUwyUERGLnhzbA==&xsltparams=ZmlsZ
WlkPTE3MTk0.
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D. Theorizing Judicial Selection for the ECtHR

The recent reforms in the system for electing judges to the ECtHR are consistent with a general global trend 
toward a greater awareness of “merit” or “quality” in judicial appointments. In the Unites States, for example, 
there was a proliferation of “merit-plan” judicial selection systems in the 20th century (24 of the 50 states now 
rely on some form of merit selection as opposed to pure election or political appointment).44 A similar but more 
sudden change took place across the United Kingdom during the 2000s, as judicial appointment commissions 
were created in England and Wales,45 Northern Ireland,46 and Scotland.47 Replacing traditional “tap-on-the-
shoulder” political appointment regimes, the judicial appointment commissions have statutory mandates to 
select judges “solely” on the basis of “merit”.48  More generally, constitutionally enshrined judicial councils–
independent bodies responsible for the selection and governance of the judiciary–have grown in popularity over 
the last thirty years around the world.49 Typically, these bodies also have an explicit mandate to vet candidates 
for judicial office on the basis of merit.50

A greater critical awareness of the quality of judges is reflected also in the academic literature.  In the US, the 
study of merit-based judicial appointment, together with the peculiar American practice of judicial elections, is 
so well-established that it is practically a research field unto itself.51  More recently, scholars in the United 
Kingdom have turned their attention to the social construction of merit and have shed critical light on how the 
concept may operate to reproduce privilege and impede the inclusion of women and ethnic minorities on the 
bench.52  There is also a sizable literature now on judicial appointments at international and supranational 
courts.  Most of this literature is normative in orientation, addressing the question of how judges ought to be 
selected for these courts.53  In particular, scholars have been critical of the system for electing judges to the 
ECtHR because it allegedly fails to select for the most legally competent candidates.54 

Despite the focus on the quality of judicial appointments, policy makers and academics alike often pay 
insufficient attention to the fact that judges on courts of appellate or apex-level adjudication typically decide 
cases together as a panel.  The fact of collegial decision-making has important consequences for how we should 
think about judicial selection in general.  Ideally, a collegial decision is not simply the aggregate of individual 
preferences about case outcomes. If judges engage in good faith deliberation, the resultant decision has the 
potential to reflect a kind of collective wisdom that is greater than the sum of its constituent parts.55  This 
enhanced result depends, however, on the assumption that each judge can make a distinct epistemic 
contribution. It is therefore implicit in this practice that judicial decisions are, to some extent, a team effort; 

44 See generally James Sample, The Agnostic's Guide to Judicial Selection 67 DEPAUL L. REV. 219 (2018)

45 See Constitutional Reform Act 2005.

46 Justice (Northern Ireland) Act 2002.

47 Judiciary and Courts (Scotland) Act 2008.

48 See Justice (Northern Ireland) Act 2004, s 3; Constitution Act 2005, s 63; Judiciary and Courts (Scotland) Act 2008, s 12. 

49 Nuno Garoupa & Tom Ginsburg, Guarding the Guardians: Judicial Councils and Judicial Independence, 57 THE AMERICAN JOURNAL OF 
COMPARATIVE LAW 103 (2009). 

50 Id.   

51 See Charles Gardner Geyh, The Endless Judicial Selection Debate and Why it Matters for Judicial Independence 21 GEO. J. LEGAL ETHICS 1259 
(2008); and Malia Reddick, Merit Selection: A Review of the Social Scientific Literature 106 DICK. L. REV. 729 (2002).
52 See Kate Malleson, Rethinking the Merit Principle in Judicial Selection 33 JOURNAL OF LAW AND SOCIETY 126 (2006); see also John Morison, 
Finding Merit in Judicial Appointments: NIJAC and the Search for a New Judiciary in Northern Ireland in CRIMINAL JUSTICE IN TRANSITION: THE 
NORTHERN IRELAND CONTEXT (Anne-Marie McAlinden & Claire Dwyer eds., 2015) at 131-156.

53 See for example SELECTING INTERNATIONAL JUDGES: PRINCIPLE, PROCESS, AND POLITICS (Ruth MacKenzie, Kate Malleson, Penny Martin, & Phillippe 
Sands QC eds., 2010); and Bobek, supra note 8; Nienke Grossman, Sex on the Bench: Do Women Judges Matter to the Legitimacy of 
International Courts 12 Chi. J. Int'l L. 647 (2011). For influential empirical studies, see generally Erik Voeten, supra note 8; and Manfred Elsig 
& Mark A. Pollack, Agents, Trustees, and International Courts: The Politics of Judicial Appointment at the World Trade Organization 20 
EUROPEAN JOURNAL OF INTERNATIONAL RELATIONS 391 (2014).  

54 See generally Bobek supra note 8. 

55 Cass R. Sunstein, INFOTOPIA: HOW MANY MINDS PRODUCE KNOWLEDGE (2006).
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judges will bring a diversity of perspectives to the case before them and, in the exchange between those 
perspectives, the ultimate decision is enriched.

Although this deliberative scenario may sound optimistic, it is well-grounded in empirical evidence. Numerous 
quantitative studies support the prediction that, whenever judges decide cases as a panel, there is likely to be 
some kind of “panel effect”: the decision of each individual judge will not only be influenced by his or her own 
legal knowledge and preferences, but also by the knowledge and preferences of the other judges he or she sits 
with.56 To be sure, the apparent effects are not always benign. For example, panel homogeneity has been found 
to amplify the influence of political ideology on judicial behavior; conservative judges tend to decide cases in a 
more conservative way when they sit on a panel with other conservatives but tend to decide cases in a more 
liberal way when sitting on a panel with more liberal judges (comparable effects are applicable, mutatis 
mutandis, to liberal judges).57 Nonetheless, panel diversity–in terms of ideology, gender, or ethnic/racial 
background–does appear to improve decisions by counteracting biases and making judges more sensitive to 
alternative or minority perspectives.58 For example, more extreme ideological tendencies tend to be dampened 
by a panel’s ideological diversity.59 Similarly, the presence of female judges on a panel appears to cause male 
judges to be more sympathetic to claimants in sex-discrimination cases.60 Likewise, in constitutional cases 
challenging affirmative action, for instance, randomly assigning a black judge to sit with two nonblack judges on 
a three-judge panel “nearly ensures that the panel will vote in favour of an affirmative action program.”61 

There is no scholarly consensus on the causal mechanism underlying panel effects.62 The most straightforward 
explanation–favoured by some leading scholars in the field–has already been suggested, i.e., that judges actually 
gain important insight or information from their colleagues and this exchange enhances their decision making.63 
It might also be that the presence of judges from diverse perspectives creates potential “whistle blowers” who 
deter colleagues from taking especially extreme positions.64 In either case, however, there is good reason to 
think that panel diversity will tend to have a positive influence; many minds with different perspectives are 
probably better than a relatively homogenous, single-minded bench.65

In addition to gender, one obvious potential source of valuable diversity for a court is the professional 
background of its judges.66  Different career paths will equip judges with different experiences and associated 
skills, knowledge and perspectives, and these attributes will potentially enrich judicial decisions.  Again, there is 
substantial empirical evidence to support this prediction.  Quantitative studies suggest that the professional 

56 Cass R. Sunstein, Lisa M. Ellman, & David Schkade, Ideological Voting on Federal Courts of Appeals: A Preliminary Investigation 90 VIRGINIA 
LAW REVIEW 301 (2004); for an early study of panel effects, see generally Burton M. Atkins, Judicial Behavior and Tendencies Towards 
Conformity in a Three Member Small Group: A Case Study of Dissent Behavior on the U.S. Court of Appeals 54 SOCIAL SCIENCE QUARTERLY 41 
(1973). 

57 Id. See also Pauline Kim, Deliberation and Strategy on the United States Courts of Appeals: An Empirical Exploration of Panel Effects 157 
U. PA. L. REV. 1319 (2019). 

58 See generally Jennifer L. Peresie, Female Judges Matter: Gender and Collegial Decision Making in the Federal Appellate Courts 114 Yale 
LJ 1759 (2004); and Nadia A. Jilani, Donald R. Songer & Susan W. Johnson, Gender, Consciousness Raising, and Decision Making on the 
Supreme Court of Canada 94 JUDICATURE 59 (2010).

59 Sunstein et al., supra note 56. 

60 Christina Boyd, Lee Epstein, & Andrew Martin, Untangling the Causal Effects of Sex on Judging 54 AMERICAN JOURNAL OF POLITICAL SCIENCE 389 
(2010). 

61 Jonathan Kastellec, Racial Diversity and Judicial Influence on Appellate Courts 57 AMERICAN JOURNAL OF POLITICAL SCIENCE 167 (2013).

62 For an overview of the debate, see Kim, supra note 57, at 1329-1338. 

63 See for example Boyd et al., supra note 60. 

64 See Frank B. Cross & Emerson H. Tiller, Judicial Partisanship and Obedience to Legal Doctrine: Whistleblowing on the Federal Courts of 
Appeals Yale LJ 107 (1997).

65 See generally, Lee Epstein, Jack Knight, & Andrew D. Martin. The Norm of Prior Judicial Experience and its Consequences for Career Diversity 
on the US Supreme Court 91 Calif. L. Rev. 903 (2003).

66 Id. 
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background of judges influences judicial decisions across a broad range of domains, including criminal cases,67 
labour disputes,68 racial discrimination,69 and tax,70 and also, more generally, in the propensity of judges to 
author dissenting opinions.71 Although this body of evidence is mostly from the US-context, professional 
background has also been found to have a significant influence on judicial decision making on the ECtHR, 
specifically with respect to the judges’ varying inclinations towards relatively more activist (or more restrained) 
approaches to Convention rights.72 

Though often neglected, the importance of professional diversity in judicial selection has not been entirely lost 
on policy makers.  Notably, President Barak Obama prioritized improving professional diversity in nominating 
judges to the US federal courts, apparently succeeding in broadening the bench to some extent during his 
presidency.73  In the United Kingdom, the Judicial Appointments Commission not only monitors and reports 
statistics on the career background of candidates for judicial office (alongside gender and ethnicity); it also takes 
active steps to encourage candidates from underrepresented professional backgrounds (particularly solicitors) 
to apply for judicial office.74

In sum, an appreciation of how professional diversity and associated panel effects influence and potentially 
enrich judicial decision making can and should inform how we think about judicial quality and how to select for 
it.  Where judges decide cases together, the proper unit of analysis is not the individual judge but the bench 
from which the panels are constituted.  Thus, the right question is not: “who is the ideal judge for adjudicating 
these cases?”  Rather, the question to consider is: “what is the ideal composition of the bench, such that the 
panel’s adjudication will benefit from an appropriately diverse range of knowledge, experiences, and 
perspectives, etc.?”   

Naturally, the ideal professional mix will depend on the specific context and jurisdiction of a given court. Some 
professional backgrounds will inevitably be less relevant (or totally irrelevant) depending on the context. In the 
case of the ECtHR, we think a healthy mix of professional backgrounds is one that will tend to reflect the 
following three stylized ideal types: i) the Technician; ii) the Philosopher; and iii) the Diplomat.75 

The case for the Technician is relatively straightforward.  The ECtHR deals with complex legal questions that 
engage general principles of public international law and international human rights law, the Court’s own case 
law, as well as the law of 47 member states.  Fluent knowledge of at least some of these areas is needed and 
this is what the Technician brings to the job.  Judges that are especially likely to approximate this profile would 
include career judges, especially with experience at the apex level of constitutional adjudication in her home 
jurisdiction or prior experience on another supranational court.  Seasoned practitioners in human rights law 
might also approximate the Technician ideal-type profile. 

But a knowledgeable court is not necessarily fit-for-purpose. The ECtHR’s cases cannot always be resolved simply 
by a formal analysis of the text of the Convention or a review of precedent.  Human rights are often expressed 
in abstract and morally-loaded language and the resultant claims raise profound questions about the legitimacy 

67 Stuart S. Nagel, Judicial Backgrounds and Criminal Cases 53 J. CRIM. L. & CRIMINOLOGY 333 (1962).  

68 James J. Brudney, Sara Schiavoni, & Deborah J. Merritt, Judicial Hostility Toward Labor Unions? Applying the Social Background Model to 
a Celebrated Concern 60 OHIO ST. L.J. 1675 (1999). 

69 Theodore Eisenberg & Sharol L. Johnson, Effects of Intent: Do We Know How Legal Standards Work 76 Cornell L. Rev. 1151 (1990).

70 D.M. Schneider, Empirical Research on Judicial Reasoning: Statutory Interpretation in Federal Tax Cases 31 N.M. L. REV. 325 (2001).

71 John R. Schmidhauser, Stare Decisis, Dissent, and the Background of the Justices of the Supreme Court of the United States 14 U. TORONTO 
LJ 194 (1961). 

72 Erik Voeten, supra note 8. 

73 Alliance for Justice, BROADENING THE BENCH: PROFESSIONAL DIVERSITY AND JUDICIAL NOMINATIONS (2016). 

74 Judicial Appointments Commission, Annual Report 2017-18, https://www.judicialappointments.gov.uk/jac-annual-reports.

75 Our idea of judicial “ideal types” is inspired, in part, by Cass R. Sunstein, Constitutional Personae 1 THE SUPREME COURT REVIEW 433 (2014). 
See also the opening discussion in Erik Voeten, THE POLITICS OF INTERNATIONAL JUDICIAL APPOINTMENTS 9 CHI. J. INT'L L. 387 (2008), at 387. 
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of state power and the autonomy or dignity of human beings. Fundamental disagreements about the role and 
extent of human rights abound and are probably inevitable.76 What is more, these questions arise in the diverse 
and ever-changing social environment of the 47 member states.  Thus, the ECtHR developed the “living 
instrument”-approach that treats the Convention as an evolving source of law to keep pace with changing 
circumstances and understandings.77 Although only used in hard cases, evolutive interpretation requires more 
than just a technical application of rules that were previously developed by the ECtHR. 

To grapple with these challenging aspects of human rights law, a second profile is needed. Call this profile “the 
Philosopher”. Taking inspiration from Ronald Dworkin’s ideal “Judge Hercules”, the Philosopher seeks to develop 
a deep theoretical understanding of human rights; each particular human rights norm is to be interpreted 
according to a moral theory that best justifies it as part of a coherent scheme of principle, taking into account 
the record of previous interpretations.78  No particular career background has a monopoly on philosophical 
reflection, but we would submit that some backgrounds–particularly academic careers–are relatively more likely 
to produce judges approximating the Philosopher.  In any case, this ideal type will be best represented by judges 
who are well-versed in the intellectual history and philosophy of human rights and so it probably implies a 
doctorate-level education.  

As admirable as the Philosopher might sound, she too has her limitations.  Like all courts, the ECtHR only has as 
much authority as the relevant governments are prepared to tolerate.79 Without the power of “the sword or 
purse,”80 courts must mostly rely on governments to implement their decisions.  Indeed, the authority of the 
ECtHR is especially tenuous.  It stands outside the national systems it judges.  It cannot interface directly with 
any municipal apparatus of enforcement (i.e., police and public prosecutors) and cannot order punitive sanctions 
against member states for defying its judgments. Nor can the ECtHR draw on any sort of patriotism to legitimate 
itself, as a national high court might.  Instead, the reach and legitimacy of the ECtHR is always mediated through 
the member state governments, themselves the subjects of its rulings.  The Court must therefore be mindful of 
how the various member states are likely to react to its decisions.81 Compliance cannot be taken for granted. 
What is more, as many scholars of judicial politics have argued, conspicuous episodes of noncompliance may 
erode a court’s authority more generally by making subsequent episodes of noncompliance more likely.82

Neither the Philosopher nor the Technician is particularly alert to these strategic considerations.  This is where 
the Diplomat comes in.83 The Diplomat knows the political context surrounding the disputes that come before 
the ECtHR.  She has a rough but reliable sense of how far the Court can assert itself against the preferences of 
the member state governments before defiance becomes probable. She has a sense too of what public opinion 
will accept in each member state.  A judge approximating the Diplomat may well be a former diplomat of some 
kind, someone with experience representing her own country in international fora and negotiating with 
counterpart representatives from other countries.84  Other kinds of experience, perhaps working within 
government or international organisations, might also engender this sort of sensibility.  

76 See Jeremy Waldron, LAW AND DISAGREEMENT (1999). 

77 See, for instance, Kanstantsin Dzehtsiarou & Conor O'Mahony, Evolutive Interpretation of Rights Provisions: A Comparison of the European 
Court of Human Rights and the US Supreme Court 44 COLUMBIA HUMAN RIGHTS LAW REVIEW 309 (2013). 

78 Ronald Dworkin, LAW'S EMPIRE (1986).

79 For the theory of judicial power and “tolerance intervals”, see Lee Epstein, Jack Knight and Olga Shvetsova, The Role of Constitutional 
Courts in the Establishment and Maintenance of Democratic Systems of Government 35 LAW & SOCIETY REVIEW 117 (2001). 

80 Federalist no. 78. in THE FEDERALIST PAPERS (2009), at 380. 

81 See generally Shai Dothan, Judicial Tactics in the European Court of Human Rights (2011) 12 CHI. J. INT'L L. 115 (2011); and Kanstantsin 
Dzehtsiarou, EUROPEAN CONSENSUS AND THE LEGITIMACY OF THE EUROPEAN COURT OF HUMAN RIGHTS (2015), Chapter 6.

82 Id. Dothan.

83 For discussion of the “legal diplomacy” that is (or ought to be) part and parcel of being a judge on the ECtHR, see Mikael Rask Madsen, 
The Legitimization Strategies of International Judges in SELECTING EUROPE'S JUDGES: A CRITICAL REVIEW OF THE APPOINTMENT PROCEDURES TO THE 
EUROPEAN COURTS (Michal Bobek ed., 2015). 

84 For empirical evidence on the decisional tendencies of former diplomats on the ECtHR, see Erik Voeten, The Impartiality of International 
Judges: Evidence from the European Court of Human Rights’ 102 AMERICAN POLITICAL SCIENCE REVIEW 417 (2008). 
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Of course, no actual real-life judge will perfectly conform to any of these three ideal types.  What is more, 
professional background should not be understood as having a deterministic effect: a former judge or a former 
law professor might very well approximate the Diplomat, while a former government agent at the ECtHR might 
come to approximate the Philosopher more than any of the other ideal types. Our point, rather, is probabilistic 
in nature: individual judges will tend to lean in one of these directions, partly because of career experience. 
Consequently, a court might be relatively homogenous, in the sense that it is composed entirely of judges with 
the same sort of disposition. We think that this would be an impoverished bench.  The best recipe for a bench 
that includes judges approximating each of these ideal types is professional diversity; a good mix of judges from 
different career paths will allow the Court to draw from the strengths of each, while preventing any one type 
from dominating. 
 
E. Views from the Bench 

So far, we have been considering judicial selection in relatively abstract terms.  We now turn to consider what 
the Strasbourg judges themselves think are the desirable or necessary criteria for electing their would-be 
colleagues. Sixteen sitting judges of the Court were interviewed for this project. The method of semi-structured 
interviews was used and therefore the interviewee had some flexibility during the interview. There are forty-
seven sitting judges; the interviewed judges constitute thirty-four per cent of the full Court. All interviewees 
were asked to explain what they understand to be the traits of an ideal ECtHR judge. In response, some judges 
admitted that they consciously or subconsciously described themselves.85 It was difficult to mitigate this 
problem completely, but additional questions were asked if this kind of bias was obvious. We canvass the main 
themes that emerged from these interviews below. 

I. Character and Personality

The first of the themes to emerge from the interviews relates to matters of character or personality. As we noted 
above, the Convention requires the judges to be people of “high moral quality.” Nevertheless, the interviewed 
judges did not place much emphasis on morality, and this seemed to reflect a practical understanding that this 
criterion is too difficult to evaluate. Judge 6, for example, opined that we should “leave moral character aside 
because this is something that is difficult to assess in many cases except for some extreme instances.”86 To be 
sure, a few judges said that an ideal judge should have some general characteristics of a good person. Judge 7 
pointed out that “first of all this person has to be a good human being. We should not forget that we are all 
humans and we have to be human beings. And then ethical issues are important, moral, ethical values and the 
feeling of justice.”87 Judge 10 explained that good judges should have “moral qualities, so that one can put a 
certain trust in them for deciding cases. The citizens do not know who the judges are but ideally a judge should 
be a person who is working consciously and who has the characteristics that apply to any judge.”88 Judge 9 
identified work ethic and optimism as being particularly important character traits: “It is a lot of work. You need 
to be optimistic, as you will find a difficult human rights situation in some countries. You can only change so 
much. If you wanted to change much more, you would get frustrated, and you would dislike the job after two 
years.”89 

With respect to judicial independence and impartiality, all the judges agreed that these are absolute 
preconditions for election to the ECtHR. Judge 14 for instance, said that “independence is a crucial personal 

85 For example, when asked about what makes a person a good judge, judge 10 explained: ‘I am hesitating because I would have a natural 
tendency of looking at myself. If I think that I am a good judge then you will hear the qualities that I have. I know that there are other judges 
with other qualities. But I may be not so well aware of these qualities. You are asking me a question that will turn into an ego-centric 
question.” Interview with Judge 10.

86 Interview with Judge 6.

87 Interview with Judge 7.

88 Interview with Judge 10.

89 Interview with Judge 9.
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characteristic”90 of a judge. Likewise, Judge 7 said that independence should be “self-evident”.91 Nevertheless, 
the judges expressed different views as to how aloof the Court should be from the political context and 
consequences of decisions. Judge 15 explained the issue in the following terms:

This court is divided based on legal and philosophical principles, even political principles. Some 
judges can be called human rights fundamentalists, they do not only see human rights violation 
everywhere… [they] extend certain articles, Article 8 for example, to the language that it is not 
there. It goes over some limits and generates very sharp criticism of the Court. On the other side, 
there are a lot of lawyers who say that we have to be realistic that we have to connect our practice 
to the people, to the governments elected by the people. I consider these [people] not politically 
conservative but positivists in favour of restrictive interpretation.92

Judge 5 went a step further and suggested that judicial independence was compatible with an explicitly realist 
sensibility: 

[…] it is extremely important that you… have an independent judicial outlook. The Court is an 
extremely political institution. Why is it political – because of the nature of the conflicts. So, yes, 
we are judges; yes, we are dealing with cases as judges, but at the European Court of Human Rights 
you cannot be politically naïve. You need to understand the geopolitical consequences of what 
you are doing and you need to understand when you need to be strong on principle, when you 
are the last safeguard of a meaningful European Public Order and you have to enforce it and you 
have to do it independently, not being afraid of consequences. But also there are cases in which 
you need to know when to pick your battles, when [to] allow things to percolate domestically, so 
you have the maximum impact on the cases that really matter. If you are always in an ivory tower, 
if you always want to create the best possible outcome it will slowly erode trust.93

In contrast, Judge 9 likened judicial independence and impartiality to the virtue of courage: “You need to be 
independent towards your national state, you need to be independent towards your colleagues in the Chamber, 
but also in the Grand Chamber. You need to have the courage to think: What do I have … to decide in the name 
of human rights?”94

Judge 10 was the only judge to explicitly say that the personal political ideology of candidates for election to the 
ECtHR should be taken into account:

[T]he PACE could pay attention to the political and social views of the candidates. I do not know 
whether or to what extent they are doing it and I do not know whether they are doing it in a good 
way, but for me it would be legitimate for the Parliamentary Assembly to pay attention to such 
views. If the Parliamentary Assembly is sending a progressive or a conservative person to the 
Court, it should be aware of this person’s tendencies. And it should then be for the Assembly to 
make a choice. But again, these are concerns for the policy makers, for those who elect, and not 
for the judges themselves.95

Interestingly, especially for our purposes here, there was broad agreement among the interviewees about the 
importance of collegiality as a personal character trait. For example, Judge 16 said: 

[…] it is very important to understand that this is a collegiate system, that you are prepared to 
work with colleagues for the institution and not simply for your personal interest, moving your 

90 Interview with Judge 14.

91 Interview with Judge 7.

92 Interview with Judge 15.

93 Interview with Judge 5.

94 Interview with Judge 9.

95 Interview with Judge 10.
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personal career. For me it is absolutely critical that you do not place your personal interest above 
all.96 

Similarly, according to Judge 5, an ideal judge is a person “who has a reasonable attitude towards the law and 
his colleagues, a person who has an open mind. A person who does not have very strong instinctive reactions to 
judicial disputes. A person who has good social skills that can easily work in a multi-member composition.”97 
Judge 1 also echoed this sentiment, saying that “the judge should be really open to listen. If we have only people 
who are absolutely convinced of the rightness of their belief then we would not have the best possible 
solution…”98 Judge 11 made what is effectively the same point: “we are all different, and this is our strength. 
However, our strength is that we are taking collective decisions. The ability to take collective decisions and be 
able to listen to each other are very important.”99 Judge 7 further explained the importance of being a good 
“team player” in the context of a multi-member panel:  

If you want to be a judge here, you need to see a bigger picture and see what the impact of my 
court’s judgment is. Then you need to be collegiate. It is very important that you have this feeling 
of collegiality. Of course, it is good that judges bring their experiences with them here and they do 
not need to forget their experiences and knowledge, but they have a different hat now and they 
need to have this European hat now. They have to play a team game; it is a team game.100

II) Knowledge and Skills 

A second set of issues to emerge from our interviews relates to knowledge and skills. On the issue of the 
language requirements, the judges shared some important personal observations. Judge 1 maintained that: 

[…] there are obvious qualities like linguistic skills because otherwise the life is quite difficult for 
them and for the court. It is a trivial consideration, but it is an important one. All sections are 
bilingual and there are cases in which you have only English text which is in majority of cases but 
there are 35-40 per cent of drafts which are only in French. As you can imagine the problem here 
is more with French than with English, but this is an important requirement.101 

However, Judge 10 suggested that knowledge of English and French, though important requirements, have the 
effect of excluding “some good people from becoming judges.”102 In a similar vein, Judge 12 pointed out that: 

[…] speaking languages is good, but this aspect should not be overrated. There are judges who 
speak several languages fluently, including French, which sometimes appears to be a stumbling 
stone for a number of other judges (including myself). However, good knowledge of French does 
not, in and of itself, guarantee… the quality of the decision, nor the quality of the judicial reasoning 
substantiating that decision.103 

There was also a range of responses on the importance of legal knowledge and skills.  According to Judge 1, for 
example, an ideal judge is someone who has “recognized authority, not necessarily an authority on Convention 
law, but someone who is recognized as an excellent lawyer.”104 Indeed, the judges generally valued practical 

96 Interview with Judge 16.

97 Interview with Judge 5. 

98 Interview with Judge 1.

99 Interview with Judge 11.

100 Interview with Judge 7. 

101 Interview with Judge 1.

102 Interview with Judge 10.

103 Interview with Judge 12. 

104 Interview with Judge 1.
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skills and expertise over and above formal education, presuming that as a given. For example, Judge 4 pointed 
out that “legal education is inevitable – everyone has it.”105 However, there was no clear consensus among the 
interviewees as to what sort of skills or expertise are most valuable. Some judges focused on good lawyering 
skills; other judges emphasized expertise in particular areas of law. For example, Judge 7 emphasized that in 
order to be a good ECHR judge “you should be very competent, you need to be an excellent lawyer. You need 
to be involved in your national law and also in European law.”106 

Interestingly, there was disagreement as to how important specialized knowledge of human rights is for the 
Court. Judge 15 stated that a emphasized the importance of particular domains of knowledge: 

[…] in my view in the courts the knowledge of human rights and public law is important as a base, 
as well as knowledge of political science and international law. This is so because I think that it is 
difficult to learn a field even if somebody was a good criminal or civil lawyer. If somebody was 
simply a criminal lawyer, I can see how the case lawyers107 can cheat him as a single judge. They 
can put in the rubbish to be thrown out gigantic human rights violations which the judge does not 
realise if he is concentrating on criminal cases. Therefore, I think that certain human rights, 
political science, maybe international law would be necessary.108 

But Judge 16 expressed what is almost the opposite view: 

Human Rights is not rocket science. Most people would consider it as rather easy branch of law. I 
would much rather have someone who understands what it is to be a judge and who has a keen 
legal brain and also some political judgement as it is necessary rather than human rights activist 
because this is not what judges are being asked to do. This is one of great mistakes that is always 
made that this institution is seen as an NGO whereas what it is doing in principle is applying the 
law. And it is applying the human rights law as it is defined by the Convention and the Court’s case 
law. Human Rights activism in itself I would say and at some point the PACE expressly 
recommended that the candidates should have human rights experience – that to my mind is not 
what we are looking for here.109

Judge 10, although affirming that knowledge of the Convention was desirable, added that “it is more important 
to be a good lawyer than to be a Convention lawyer. If the candidate also knows the Convention, that is a 
plus.”110 Similarly, Judge 12 warned against prioritizing legal knowledge above all qualities, stressing instead that 
personality and practical experience might be more important in some cases: 

Because when you have someone who knows legal principles very well and is a great defender of 
human rights he or she as a judge might not necessarily understand the difficulties that the state 
can encounter. It is very easy to sit in this ivory tower and say please do this way or please do that 
way. And then say – you did not think of other tools or measures. And what are those other tolls 
and measures is nowhere specified… Very often the Court is right by finding against the state but 
sometimes – and this is very personality dependent, experience dependent – the Court should 
take into account the problems that the state encounters in a specific factual situation.

A “general knowledge of society” was also seen to be important for the work of the ECtHR.111 Judge 4 elaborated 
on this idea, linking it with knowledge of literature, sociology, and political science: 

105 Interview with Judge 4. 

106 Interview with Judge 7.

107 These are the lawyers working in the Registry of the Court who prepare the case files to be confirmed by the judge.

108 Interview with Judge 15.

109 Interview with Judge 16.

110 Interview with Judge 10.

111 Interview with Judge 14.
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Literature precisely gives you an understanding of how the society is functioning and how human 
beings are functioning. It is very, very important. It is also important to know a little bit what is 
necessary for a society to develop, so, one needs some basic knowledge of sociology and political 
sciences – those sciences that study society and human beings. And the combination of this 
knowledge makes a judge, if not perfect (we do not live in the ideal world) but at least a good 
judge.112

Judge 13 also highlighted the imperative that judges elected to the Court are sufficiently cultured: “the most 
important thing is to have a very good general culture which is not really taken into account. This would give the 
judge cosmopolitanism to understand other cultures.”113

III) Professional Experience 

The third and final theme to emerge from the interviews relates to professional experience.  On this issue, a few 
of the judges expressed a preference for judicial experience, favouring a more streamlined bench composed of 
mostly former judges. Judge 12, for example, pointed out that “[i]n general, it is very important that the majority 
of the Court are with some judicial experience.”114 

Judge 16 expressed a similar sentiment: 

You need people who sat as judges, who understand what judicial process is, who understand 
what the work of a judge at senior level is, have experience of weighing up competing interests. 
This is something which is completely different to the work of an academic… it is always going to 
be a much bigger transition for practicing lawyers and academics than it is for people who have 
already sat as judges.115 

Judge 6 reflected on how an absence of judicial experience can be a hinderance: “I know instances of judges 
who, as soon as they arrived at the Court, asked either the registrar or the president: “The first thing that I need 
to know is, what do you do as a judge? How do you become a judge? How do you behave as a judge? How do 
you judge?’ They had never sat in a court, had never sat in a tribunal. They had no idea.”116

Judge 10 went one step further, hypothesizing that the authoritativeness of the Court’s rulings would increase 
if there were more career judges on the bench: 

I would like to refer to the situation under the old Court, a lot of judges were retired judges or 
sitting judges, or retired professors, who all had high prestige. Which meant that after they handed 
down the judgment in Strasbourg they returned to their country and they said to their colleagues: 
listen, we decided this. And when that was said by the prosecutor general or by the president of 
the supreme court, then the national judges would normally follow it. This is inevitably missing 
now because none of us is actually sitting in the national court and the distance with the national 
judiciary is also much bigger. The Parliamentary Assembly can make the distance a little bit smaller 
by recruiting from the judiciary.117

112 Interview with Judge 4.

113 Interview with Judge 13.

114 Interview with Judge 12.

115 Interview with Judge 16.

116 Interview with Judge 6.

117 Interview with Judge 10.
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Judge 8 expressed a more ecumenical view: “it is important that you have your feet on the ground and have this 
practical background against which you test your own ideas.”118 

Academic career background was generally seen as less important, though some judges did indicate that it was 
beneficial. Answering the question as to whether academic or judicial background is more preferable at the 
Court Judge 15 said: 

[…] for me obviously academic. I say that some judicial background is very good but also the 
academic background. Although I do not see my work at this court as a substitute for academic 
work. So, I do not like these dissents that are full of quotations, hundreds [of] pages long. For me 
it is very strange – I can write it in my academic life if I want it. I do not need to use dissenting 
opinions as self-exhibition.119

Notwithstanding comments that singled out judicial experience as particularly valuable, the majority of judges 
agreed that the Court benefits from a mixture of professional backgrounds. Judge 1 explained: 

[…] we have different professional backgrounds: there are colleagues who are academics, there 
are colleagues who are professional judges, there are judges who are former practicing lawyers. 
For me it is important to have a good mix of all relevant professional backgrounds of legal 
professions. We need the creative and speculative capacity of academics and we also need the 
practical approach of practitioners – judges and lawyers. They are more oriented towards finding 
solutions.120 

Judge 3 agreed that having a range of backgrounds on the bench is “extremely useful in order to arrive to 
something which is balanced, to solutions which are ripe for time.”121 Judge 4 pointed out that “academics can 
show the destination and those who have practical experience can find the way of how to reach this 
destination.”122 Judge 9 emphasized the value of both professional backgrounds on the bench: “professors have 
the disadvantage to see, in each and every case, a human rights violation. The first strategy of those with judicial 
background is to get rid of the case. If you have both types of judges, it is a very good mixture.”123  

Interestingly, the judges expressed appreciation for the value of other kinds of diversity too. Although the 
practice of electing some particularly young judges has sometimes been criticized, the interviewed judges did 
not see relative youth as a real problem. Judge 1 explained: 

[…] we have judges who are elected when they are very young. These colleagues bring the 
freshness of youth and sometimes the vision of a younger person is necessary for us. Most judges, 
including me, are in the category of mature people. Of course, we are experienced but at the same 
time maybe we rely too much on our experience and sometimes a fresh view is useful to allow us 
to spot something that we do not see exactly because we are accustomed to a certain way of doing 
things. Sometimes you need [a] fresh view.124 

Judge 2 also shared a preference for a “good mixture”125 when it comes to age, while Judge 9 said the voice of 
younger people should be heard at the Court, pointing out that “younger people would look at some questions 
differently than older people. Why should they not sit on this Court and raise their voice.”126 

118 Interview with Judge 8.

119 Interview with Judge 15.

120 Interview with Judge 1.

121 Interview with Judge 3.

122 Interview with Judge 4.

123 Interview with Judge 9.

124 Interview with Judge 1.
125 Interview with Judge 2.
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Gender diversity was not emphasized to the same extent. Apparently, the judges have rarely discussed this issue. 
Judge 9 pointed out that “you cannot say that women are better judges than men.” Nevertheless, Judge 9 was 
very much in favour of diverse backgrounds on the bench and maintained that in a court of 47 members the 
“society should be well represented. You should have women, you should have women with children, you should 
have men with children.”127 

Judge 14 explicitly made the link between diversity and collegial decision making: 

From the institutional perspective, there is enough academic research saying that our experiences 
and our views, our backgrounds, feed into the decisions that we make... This is who we are and 
how we think. For that reason, having a diversity on the Court because it is a collegiate body – in 
terms of basic characteristics – professional, gender… Gender balance is an important thing.128 

Indeed, Judge 14 went on to suggest that the value of diversity is implicit in the design of the Court and is 
important for legitimacy:  

when you are asking – what is a good judge. Not one person could be that. If that could be one 
person that we would not need 17. That is the whole point of being 17 of us because it takes 
different perspectives, different experiences, different knowledge and then reaching a decision on 
that. This is a big part of the legitimacy of the judicial power.

Naturally, the views expressed by the judges about their own court are not objective or infallible perspectives; 
the judges may, at least in some respects, misapprehend how different professional backgrounds affect their 
decisions.  Indeed, as was noted earlier, the judges may be strongly biased in favour of their own backgrounds 
or, more generally, favour profiles that are familiar to them over those that are less common. 

All of that being said, it is really very striking just how consistent the judges are in affirming both the value of 
collegiality and the view that professional diversity can enhance the quality of the Court’s deliberations. Indeed, 
the quotes from Judge 14 above express what is, effectively, the gist of the theory we espoused earlier. It is also 
notable that several of the judges volunteered comments on the political aspects of their work, one of them 
even noting the need for strategic sensitivity to “geopolitical consequences” so as to maximize the Court’s 
impact “on the cases that really matter.” It seems then that, in addition to acknowledging the important roles 
played by practical legal experience (i.e., the Technocrat) and more elevated academic perspectives (i.e., the 
Philosopher), some judges also acknowledge a role for realpolitik (i.e., the Diplomat). In sum, the interviews 
suggest that those who have first-hand experience on the ECtHR tend to agree that professional diversity on 
their bench is an asset.  

F. Evaluating Professional Diversity on the Strasbourg Bench

So how then does the ECtHR bench fare with respect to professional diversity? To answer this question, we 
collected biographical data on all judges appointed to the Court since 1998.  In most cases, standardized CVs 
were publicly available online.  Some CVs were kindly supplied by the Council of Europe staff.  In a few instances, 
other publicly accessible biographical material was used to fill in the gaps.

Table 1 below shows summery statistics for the contemporary Court for the variables we collected data on.  
These statistics are based on observations of the full population of the 47 judges as of the end of 2018. The 
mean, minimum, and maximum values are displayed for the continuous variables (i.e., age at time of election, 
years of pre-election experience, and years of prior judicial experience). The remaining variables are 
qualitative/categorical and so are coded “1” if the judge belongs to the category and “0” otherwise.  
Consequently, reported means for these variables should be interpreted as the percentage of the population 

126 Interview with Judge 9.

127 Interview with Judge 9.

128 Interview with Judge 14.
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having the quality, or belonging to the category, of interest.  The professional experience categories were coded 
according to the following scheme:

1. practice (this includes both private or public work as a lawyer, advocate, or, in the case of the ECHR, an 
“agent”); 

2. government (this refers to bureaucratic positions, as opposed to judicial, legal, or political positions); 
3. political (this category is for experience in legislative or executive political office); 
4. diplomacy (this is for experience representing a member state as an ambassador or in some 

international forum); 
5. NGO (this category refers to experience in non-governmental organisations);
6. IO (this category refers to experience working for international/supra-governmental organisations);
7. academic (this includes university teaching and/or research position, but excludes ad hoc guest 

lectures);
8. judicial (this category is for experience as judge of a court of some kind, but excludes

private arbitration).

Table 1. Descriptive Statistics on the Strasbourg Bench (as of the end of 2018) 
Variable  Mean  Min  Max
Age at time of election 50.894 37 61
Gender (male) .681
Years of experience 25.804 12 38
Any practice exp. .72
Any government exp. .383
Any political exp. .043
Any diplomacy exp. .213
Any IO exp. .681
Any academic exp. .766
Any judicial exp. .617
Yrs. of judicial exp. 8.085 0 34
Any human rights exp. .894

These raw numbers show that professional experience on the bench is varied, but they do not tell the full story.  
Although many of the judges in our dataset have had experience spanning several areas, typically only small 
fractions of that experience are in areas outside of their dominant career background.  Ultimately, we think it is 
the predominant career of each judge that will tend to be the most important feature of his or her professional 
background; it is this career experience that would seem most likely to shape a judge’s perspective in ways that 
approximate one of the ideal-type profiles outlined earlier. For this reason, we categorize the judges according 
to the professional area in which they spent the bulk of their pre-election career.  To do this, we use the same 
categories and coding scheme as was outlined above, but include an additional category (“mixed”) for those 
judges whose careers have been so varied that there is no clearly predominant professional background.

Figure 1 below charts the proportion of judges who belong to each of the main career categories.  We find that 
legal practice careers are reasonably represented, accounting for 19.5 per cent of the judges’ backgrounds. In 
addition, a sizeable proportion of the judges come from what we have categorized as a mixed career background 
(i.e., their career was spread across several professional fields, with no predominant concentration in any one). 
However, the most well-represented backgrounds, by a comfortable margin, are judicial and academic careers; 
each accounting for about 32 per cent of the judges (together accounting for about 64 per cent of the current 
bench). A much smaller proportion comes from careers in government.  None of the 2018 Court come from 
predominantly political or diplomatic career backgrounds.  

INSERT FIGURE 1 ABOUT HERE

It is probably good for the Court that much of the bench are former career judges; intuitively, this is the 
background that is most relevant to the job and the interview material we presented earlier support this 
intuition.  The consequences of this for the Court’s decision-making tendencies are also probably relatively 
benign.  As many readers will know, the discussion surrounding judicial elections often boils down to 
expectations about who is going to be more state-friendly on the bench.  Empirical research shows that are 
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indeed at least some predictable tendencies.  According to measures of ECtHR developed by Erik Voeten, career 
backgrounds differ significantly in terms of the approach to adjudication that they engender. In contrast to 
previous private practice careers, which are strongly associated with subsequent judicial “activism” at the ECtHR 
(presumably because this background encourages an applicant-centred perspective on human rights 
disputes),129 prior judicial experience is associated with a slight tendency of judicial “restraint”.130  

The high proportion of academic careers–especially relative to backgrounds in government, international 
organisations, and diplomacy–is more striking. One might plausibly worry that this imbalance would incline the 
Court to an overly idealistic “ivory-tower” approach to the Convention (privileging the Philosopher ideal-type 
while underrepresenting the more “realist” Diplomat ideal-type). However, there are some reasons to think that 
this concern, though perhaps plausible in the abstract, might be misguided.  Mikael Rask Madsen suggests that 
it was precisely the prevalence of a “legal-political elite of law professors” on the early bench–as opposed to 
judges from more technical backgrounds–that allowed the Court to appreciate and strategically navigate the 
structural challenges faced by key member states.131 Moreover, according to Voeten’s measures, academic 
judges are not especially “activist” in their orientation relative to other career backgrounds.132  Voeten’s data 
may be out-of-date (the data include only judges appointed before 2007), but there is no reason that we know 
of to think that career academics have become more (and not less) “ivory tower” in the interim.  

All of that being said, there may well be more compelling cause for concern when it comes to the trajectory of 
professional backgrounds on the ECtHR.  Figure 2 shows how the percentage of career profiles elected to the 
bench has changed since 1998, grouping the elections into four batches: i) the initial 35 elections of new judges 
in 1998; ii) 35 elections from 1999 through 2009; iii) 24 elections following the 2010 reforms but before the 2015 
reforms; and iv) 23 elections following the 2015 reforms and through to the end of 2018. 

INSERT FIGURE 2 ABOUT HERE

The graph tells three important stories.  First, the proportion of career academics elected to the bench since 
1998 has consistently been high.  With the exception of the 5-year period following the 2010 reforms, over 30 
per cent of elected judges have come from predominantly academic careers. Second, the proportion of judges 
elected with mixed career backgrounds–though fluctuating–has trended downwards over time.  Third, and 
finally, the proportion of career judges elected to the bench has been trending upwards since 1998.  

The trend favouring judicial backgrounds is even more evident in Figure 3 below, which charts the elected judges’ 
years of judicial experience as a fraction of their total pre-election experience. The graph shows a clear and quite 
dramatic shift towards judges with more judicial experience. 
 
INSERT FIGURE 3 ABOUT HERE

The causal explanation for these changes is beyond the scope of the present discussion.  It may simply be that 
some member states–particularly the newer Eastern and Central European constitutional democracies–now 
have a greater number of judges with experience in adjudicating human rights to draw from and so the pool of 
nominees has changed accordingly.  It may also be that the 2010 reforms have tended to benefit career judges 
more than other backgrounds (Figure 3 certainly suggests as much). In any case, it is clear that changes in 
election patterns, particularly over the last 10 years, have favoured candidates with more judicial experience.  

Some may see these changes as cause for celebration. Indeed, media and political elites have sometimes 
complained of a dearth of “real” judges on the Court. For instance, in 2015 Philip Davies MP said in UK Parliament 
that the ECtHR “…is no more than a joke. It is full of judges, many of whom are not even legally qualified—they 

129 Voeten supra note 8. 

130 This estimate is derived from Voeten’s replication data, available online at https://dataverse.harvard.edu/dataverse/Voeten.  The 
measure of judicial activism is generated by an item-response model that leverages patterns of agreement and disagreement between the 
judges in non-unanimous cases to yield a spatial model, situating the judges relative to one another according to how activist (likely to find 
in favor of the rights claimant) or restrained (likely to find in favor of the state) each of them is. The scale runs from -3 to 3, with lower scores 
representing more activist tendencies.

132 Again, this estimate is derived from the scores in the replication data, https://dataverse.harvard.edu/dataverse/Voeten.   
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are not actually real judges; they are pseudo-judges—who are political appointees from the member states who 
have been sent to make political decisions, not legal decisions.”133 In the same vein, some critics have called for 
the appointment of more life-long career judges to the ECtHR, arguing that the bench is “lacking experience in 
the realities of law.”134

All that being said, we would sound a strong cautionary note about any trend toward electing more (or mostly) 
career judges to the ECtHR.  The example of the US Supreme Court is instructive in this respect.  Lee Epstein, 
Jack Knight and Andrew Martin find, on the basis of a comprehensive quantitative analysis, that the emergence 
of a norm of prior judicial experience for appointment to the Supreme Court resulted in a “highly problematic 
level of career homogeneity” on the bench.135 They lament this result, mostly for the reasons we outlined earlier: 
professional diversity is an important epistemic resource in a collegial decision-making body. In addition, Epstein 
et al. observe that that women and members of racial/ethnic minorities “… are less likely than White men to 
hold the positions that are … steppingstones to the bench,” and so the norm of prior judicial experience also 
works to limit other kinds of diversity.136  

As the data presented above would suggest, a shift towards a streamlined and professionally homogenous 
bench, similar to what occurred at the US Supreme Court, may be emerging at the ECtHR and this development 
may create similar risks.  To be sure, unlike the US Supreme Court, the ECtHR is an inherently diverse institution; 
with judges coming 47 member states, there is bound to be a great deal of variance in the judges’ experiences 
and outlooks.  Having said that, beyond national and cultural diversity (which are inevitable by the design of the 
ECtHR), professional diversity is a more delicate commodity; as we have seen here, it is vulnerable to the 
ascendency of a particular profile of the ideal career judge. As in the US-context, this model may also be a barrier 
to other kinds of diversity on the ECtHR.  Indeed, as Koen Lemmens points out, the only female candidate in the 
most recent election of a Belgian judge was not put on the list because she did not have any judicial 
experience.137  Incidents like this are warning signs that the Council of Europe’s efforts to improve the gender 
balance of the ECtHR may inadvertently be counteracted by well-meaning efforts to raise the professional 
qualifications of nominees for the Court.  
 

G. Conclusion 

We have argued here that professional diversity should be understood as one important potential resource for 
enhancing the overall quality of the ECtHR.  Much like a sports team, the Court can benefit from various skillsets 
and specialisms.  The interview data we presented support this view; the Strasbourg judges themselves would 
seem to broadly agree that professional diversity is a valuable asset for the Court.  In addition to stressing the 
importance of collegiality, they welcome the enhanced range of expertise and perspectives that a variety of 
professional profiles can bring to the bench. These views should be taken seriously, even if the judges do not 
formally take part in the selection process. Afterall, only the Strasbourg judges themselves have first-hand 
insight into what helps or hinders judicial decision-making on the ECtHR.  

Unfortunately, with the notable exception of gender diversity, the overall composition of the bench (including 
its professional diversity) has never been in the forefront of the reform of judicial selection to the ECtHR. Instead, 
reforms have mostly focused on ensuring that the best individual candidate is elected. In the absence of a clear 
strategy at the Council of Europe bodies about the overall composition of the bench, any professional diversity 

133 HC Deb col 272 28 May 2015.

134 Martin Schubarth, Schweizer Demokratie order Strassburger Richter NEUE ZURCHER ZEITUNG (Zurich, 13 May 2013), 17 quoted in Tilmann 
Altwicker, Switzerland: The Substitute Constitution in Times of Popular Dissent in Patricia Popelier in CRITICISM OF THE EUROPEAN COURT OF HUMAN 
RIGHTS (S. Lambrecht & K. Lemmens eds., 2016), at 389.

135 Epstein et al., supra note 65.

136 Id.

137 See generally Koen Lemmens, (S)electing Judges for Strasbourg: A (Dis)appointing Process? in SELECTING EUROPE'S JUDGES: A CRITICAL REVIEW 
OF THE APPOINTMENT PROCEDURES TO THE EUROPEAN COURTS (Michal Bobek ed., 2015), at 112. 
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on the ECtHR is left to chance.  This is a precarious situation. The quantitative evidence we presented in this 
article suggests that the Court’s professional diversity may be under threat by a growing tendency to elect career 
judges or to favour judicial experience above all other kinds of professional experience. 

The concerns we raise are not purely academic; they can and should inform the working methods of the panels 
selecting and interviewing the candidates, as well as the policy-makers reforming the system of s/election of 
judges. To this end, we suggest that strategic reform of ECtHR s/election system could include the following 
three innovations. First, the importance of professional diversity could be mainstreamed in the nomination 
process in much the same way as gender balance has already been. That is to say, the Council of Europe could 
actively encourage the member states to submit a list of nominees of various career backgrounds. Second, and 
as an important complement to the first reform, the Council of Europe could adjust its own procedures to reflect 
the need for professional diversity; the Committee for the election of judges, which interviews candidates and 
publishes suggestions, could explore the composition of the Court to determine which professional backgrounds 
are relatively under- or over-represented on the bench (much like what the Judicial Appointments Commission 
in the UK does with respect to barrister and solicitor backgrounds on the bench).  Finally, a representative of the 
Court could participate in an observatory capacity during the interviews and express the preferences of the 
Court to the Committee.  No doubt, the logistics of these or similar reforms would need to be examined and 
fleshed out in more detail by the relevant stakeholders.  We hope, however, that the evidence and argument 
we have presented in this article will shift the debate about the composition of the ECtHR, putting the hitherto 
neglected issue of professional diversity squarely on the agenda for scholars and policy-makers alike. 
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