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THE LAW OFFICERS: THE RELATIONSHIP BETWEEN EXECUTIVE LAWYERS 

AND EXECUTIVE POWER IN IRELAND AND THE UNITED KINGDOM  

 

Conor Casey1 

INTRODUCTION 

The United Kingdom’s decision to invoke Article 50 of the Treaty on European Union triggered 

serious ripples across its constitutional order, including repeat clashes between Parliament and the 

Government. This friction reached a crescendo in 2018, following the former’s unprecedented 

decision to hold the latter in contempt for refusing to obey its request to publish the Attorney 

General’s full legal advice on the Government’s draft Withdrawal Agreement with the EU.2 One 

of the many interesting constitutional issues thrown into sharp focus by this event, was the 

important relationship between executive power and the legal advice-giving role of executive 

lawyers. This is not a relationship unique to the UK legal order. Across many divergent 

constitutional orders, the executive branch binds itself to constitutional or legal advice tendered 

by its legal advisors, despite there being no formal rule of law requiring it to do so.3 In many ways, 

the work of executive legal advisors can have as great an impact on what government decides to 

do – or not do – than what courts decide.4 This serves to tie legal advisors closely to executive 

action; and makes their work an important variable to consider when assessing the power of the 

executive.  

 

Using the UK5 and Ireland as illustrative examples, this essay considers how the work of executive 

lawyers interacts with executive authority. I argue that their legal advice can be important in 

supporting the executive’s political narratives about the basis for controversial policy action or 

inaction. I give an account of how legal advice is deployed by the executive to enhance the legal 

credibility and political legitimacy of contested and controversial political positions. My 

observations are necessarily tentative, given the high-level of confidentiality surrounding executive 

legal advice. But I argue what is clear is that the work of senior executive lawyers deserves further 

exploration. Its relationship to exercises of public power deserves greater positive and normative 

scrutiny, both in each system and from a comparative public law perspective more broadly. 

 
1 Max Weber Postdoctoral Fellow, European University Institute.  
2 RTE News, ‘British government found in contempt of parliament’ (5th December 2018). 
3 David Luban, Legal Ethics and Human Dignity (Cambridge University Press, 2007), p. 196. 
4 Ben Yong, Government Lawyers and the Provision of Legal Advice within Whitehall (The Constitution Unit, 2013), p.16. 
5 For the purposes of this essay, I refer to the executive lawyers who provide advice to the UK government. However, it is worth 
noting the devolved executives in Northern Ireland, Wales and Scotland have their own dedicated legal advisors. 
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I. STRUCTURE OF WORK OF EXECUTIVE LAWYERS 

United Kingdom 

Legal advice to the executive in the United Kingdom is characterized by a fusion of pluralism and 

centralisation. In some respects, provision of legal advice is highly porous; with several 

government departments primarily relying on internal legal advisors for a majority of their advice. 

In these departments, routine legal problems are primarily dealt with by its own internal legal staff.6 

In other respects, provision of legal advice is centralised, given that a majority of government 

departments rely on the same provider for legal advice: the Government Legal Department 

(“GLD”), which has a staff complement of over 20007 and is headed by the Treasury Solicitor.8  

 

At the apex of government legal advisors stand several lawyers: the Attorney General for England 

and Wales (‘AG’), Solicitor General for England and Wales, (who both advise the UK and Welsh 

governments)9 and the Advocate General for Scotland (who advises the UK government on Scots 

law). These lawyers are collectively known as the Law Officers.10 Today, the main function of the 

Law Officers is to serve as legal advisors to the Crown via her Prime Minister and the Cabinet. 

The Law Officers are, by convention, members of government but not members of 

cabinet.11Traditionally, AGs attended cabinet meetings on request as a need for advice arose.12 

However, recent AGs have reported that there is now an ‘expectation’ that the AG will attend 

every cabinet meeting.13 The Officers act as a quasi-centralized source for legal advice for all 

government departments, helping to co-ordinate executive legal policy concerning the most 

difficult, pressing, and sensitive legal and political issues.14 The Cabinet Office’s Ministerial Code 

specifies that the Law Officers must be consulted if: the legal consequences of action by the 

government have important policy repercussions; if a department legal advisor is unsure of the 

legality or constitutionality of legislation; the vires of subordinate legislation is in dispute; or where 

two or more departmental advisors are in disagreement.15 There is thus no legally-grounded central 

 
6 Elwyn Jones, ‘The Office of Attorney-General’ (1969) 27 Cambridge Law Journal 43, at 46. 
7 https://www.gov.uk/government/publications/workforce-management-information-for-gld-ago-and-hmcpsi-201819.  
8 Barry K Winetrobe, ‘Legal Advice and Representation for Parliament’ in Dawn Oliver and Gavin Drewry (eds.), The Law and 
Parliament (Butterworths, 1998) p.95.  
9 The AG of England and Wales also holds the Office of Advocate General for Northern Ireland and advises the UK government 
on Northern Irish law. 
10 JLJ Edwards, The Attorney-General, Politics and the Public Interest (London: Sweet & Maxwell, 1984), pp.1-11; Peter Archer, ‘the role 
of the law officers’ 339 Fabian Research Series (November 1978), p.3. 
11 The AG has not been a member of cabinet since 1928.  
12 Jones, ‘The Office of Attorney-General’, at 47; Silkin, ‘The Function and Position of the Attorney-General in the United 
Kingdom’, at 34. 
13 Conor McCormick and Graeme Cowie, ‘The Law Officers: A Constitutional and Functional Overview’ House of Commons Library 
Briefing Paper (May 2020), p.49. 
14 Silkin, ‘The Function and Position of the Attorney-General’, at 34. 
15 Ministerial Code: A Code of Conduct and Guidance on Procedures for Ministers (Cabinet Office, London, 2001) para 22. 
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control over the provision of legal advice,16 but a convention that the AG’s advice be sought in 

certain serious circumstances and accepted as authoritative when provided.17 

 

Ireland 

The Irish Attorney General (‘AG’) is given constitutional status in Ireland by Article 30 of the Irish 

Constitution, which provides that the AG is ‘the adviser of the Government in matters of law and 

legal opinion’.18 Unlike the AG in the UK, the Irish AG typically attends all Cabinet meetings.19 

The AG has almost always been a lawyer of eminence and long standing and has frequently been 

a member of, or had some political affiliation with, one of the parties in government.20 The AG’s 

Office acts as a centralised provider of legal advice for the Cabinet and all government 

departments. The Office is staffed by career civil servants, who are generally former practising 

lawyers of some years’ experience.  

 

II. PROCEDURES GOVERNING PROVISION OF ADVICE 

United Kingdom 

The work of executive legal advisors is deeply integrated into departmental policy making21 and 

advice tendered by them is generally accepted by government departments. Where advice is 

questioned, where there is inter-departmental disagreement, or where the advice raises issues of 

importance, legal advice can be referred to the Law Officers for resolution. A request may also be 

made directly to the AG at cabinet level, particularly if it involves an issue on which the Prime 

Minister has taken a policy lead.22 The Law Officers’ decision is, by convention, accepted as 

binding;23 making it the last word on internal legal questions for the executive.24  

 

Ireland 

According to the Irish Government’s Cabinet Handbook, before policy proposals are brought to 

Cabinet for discussion they must undergo consultation with three bodies: the Taoiseach’s office, 

the Department of Finance, and the AG’s office.25 If this advice is not obtained, any policy 

 
16 Edwards, The Attorney-General, p.192. 
17 Terence Daintith and Alan Page, The Executive in the Constitution: Structure, Autonomy and Internal Control (Oxford University Press, 
1999), p.323; Cabinet Office, Ministerial Code (January 2018) para 2.10. 
18 See Article 30.1. & 30.4 (1937). See James Casey, The Irish Law Officers: Roles and Responsibilities of the Attorney General and the Director 
of Public Prosecutors (Roundhall, 1996). 
19 He or she is formally appointed by the President, but the nomination is made by the Taoiseach, and the President has no 
discretion to refuse to make the appointment.  
20 Casey, The Irish Law Officers, p.305.  
21 Daintith and Page, The Executive in the Constitution, p.323. 
22 Ibid., p.302. 
23 A.H. Dennis, ‘Place of the Official Lawyer in the Constitution’ (1925) 41 Law Quarterly Review 378, at 387. 
24 Daintith and Page, The Executive in the Constitution, at 308. 
25 Government of Ireland, Cabinet Handbook (March 2019) p. 32. 
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proposal to government may be withdrawn by the Taoiseach in consultation with the AG. In this 

way, the AG is intimately involved in the formulation of policy from its inception, and no policy 

with significant legal dimensions can take shape without his or her guidance. 26 Indeed, the most 

recent former incumbent has described the latter office as a ‘hub’ where almost everything of 

major governmental importance passes through.27   

 

III. SUBSTANTIVE NORMS GOVERNING ADVICE PROVISION 

United Kingdom 

Given the confidentiality surrounding legal advice, it is hard to be definitive about the substantive 

norms governing its provision.28 However, the self-professed ideal pursued by the Law Officers is 

to offer impartial detached advice in the manner of counsel’s advice to any client: to give an 

objective analysis of the law as they see it.29 One previous holder of the office suggested that while 

it cannot be denied that the Officers are highly political animals, given that they are ministers and 

parliamentarians, the Officers have always striven for impartiality and detachment when giving 

legal advice.30  

 

But many have speculated about how the political nature of the Law Officers influences their 

work.31 Some maintain the advice of the Attorney General is more likely to be accepted and 

respected by Ministers precisely because it comes from one of their own - a political actor who 

understands the wider political and policy context in which they operate - as opposed to advice 

from an externally-sourced technocrat without this background.32 Others take a less sanguine view 

of the AG’s fusion of political and advisory roles, and strongly argue it inevitably hinders provision 

of independent and impartial advice. Jowell, for example, argues the dual party political and legal 

functions of the AG invariably invites conflicts33 and ‘inevitably lends itself to charges of political 

bias in legal decisions’34 of high salience to the executive.  

 

 

 
26 David Kenny and Conor Casey, ‘A One Person Supreme Court? The Attorney General, Constitutional Advice to Government, 
and the Case for Transparency’ (2020) 42 Dublin University Law Journal 89-118. 
27 Anne Marie-Hardiman, ‘The Lawyer at the Centre’ (2017) 22 The Bar Review at 124-126. 
28 Neil Walker, ‘The Antinomies of the Law Officers’ in (eds.), Sunkin Maurice and Sebastian Payne, The Nature of the Crown: A 
Legal and Political Analysis (Oxford University Press, 1999), p.159. 
29 Daintith and Page, The Executive in the Constitution, p. 297. 
30 Jones, ‘The Office of Attorney-General’, at 50. 
31 Gabrielle Appleby, ‘Reform of the Attorney General: comparing Britain and Australia’ (2016) Public Law 573, at 585. 
32 Appleby, ‘Reform of the Attorney General, at 585. 
33 Walker, ‘The Antinomies of the Law Officers’; House of Commons Constitutional Affairs Committee, Constitutional Role of the 
Attorney General, (17 July 2007) pp.22-24. 
34 Jeffrey Jowell QC, ‘Politics and the Law: Constitutional Balance or Institutional Confusion’ JUSTICE Tom Sargant Memorial 
Annual Lecture (17th October 2006), p.11. 
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Ireland 

The substantive norms underpinning legal review in Ireland are also shrouded in confidentiality. 

It is, for instance, unclear what standard the AG applies when assessing the constitutionality of 

legislation or executive action. For example, whether it takes a departmentalist approach to legal 

interpretation like its US counter-part which takes a more executive-favourable stance on the law 

than a Court might reach.35 It seems from what evidence is available, however, that advice generally 

focuses on a court-mimicking risk assessment – having regard to the probability of the act being 

invalidated.36  

 

IV. PUBLICATION OF ADVICE 

United Kingdom 

Confidentiality pervades executive legal advice in the UK37 as there is a strong convention against 

disclosing the Law Officers’ advice.38 Indeed, it has been suggested that the very fact that advice 

has been sought and given cannot be disclosed; 39 a convention which is included in the current 

Cabinet Office Ministerial Guide.40 There is also a debate about whether the consent of the AG is 

required before advice can be disclosed, or whether the Minister in receipt of legal advice can 

disclose it without such consent.41 Despite the convention contained in the Ministerial Guide, legal 

advice has been disclosed in a handful of exceptional circumstances.42 

 

Ireland 

The advice of the Irish AG is, as in the UK, rarely released for parliamentarians to assess and 

scrutinise. In contrast, the fact of the advice – that the AG has advised that some policy is 

constitutional or not – is often disclosed if an issue is politically controversial and questioned in 

Parliament. The opinion of governments on the publication of the AG’s advice has clearly 

hardened in recent years, and the convention that the advice is not generally published has become 

that it can never be published. In 2011, then Taoiseach Enda Kenny stated to the Dáil he was not 

considering any change to the current practice of not publishing AG’s advice, and noted he could 

 
35 See Robert Post and Reve Siegel, ‘Popular Constitutionalism, Departmentalism and Judicial Supremacy’ (2004) 94 California Law 
Review 1027-1043. 
36 Kenny and Casey, ‘A One Person Supreme Court?’ at 96. 
37 Legal advice to Government is covered by the exemption for legal professional privilege in s 42 of the Freedom of Information 
Act 2000. 
38 K.A. Kyriakides, ‘The Advisory Functions of the Attorney-General’ (2003) 1 Hertfordshire Law Journal 73, at 76. 
39 Jones, ‘The Office of Attorney-General’ (1969), at 48.  
40 Cabinet Office, Ministerial Code, (January 2018) para 2.13. 
41 Matthew Windsor, ‘Government Legal Advisers through the Ethics Looking Glass’ in David Feldman (ed.) Law in Politics, Politics 
in Law (Bloomsbury, 2015) p.133. 
42 Yong, Government Lawyers and the Provision of Legal Advice within Whitehall, p.62. 
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not personally recall an instance where advice had been published.43 In 2018, when publishing a 

short précis of the AG’s advice on the wording of the abortion referendum, then Taoiseach Leo 

Varadkar described the move as ‘unprecedented’.44 The comments of these former Taoisigh 

implicitly reflect the high levels of confidentiality the Government maintains over advice.  

 

But it would be incorrect to state AG’s advice has never been published, given that advice of the 

AG was published on several occasions when it suited the government to do so, even on issues of 

high political controversy such as the wording of the 1983 abortion referendum proposal.45 It is 

thus more accurate to say that advice is published by the executive when it is most politically 

expedient to do so.46 Irish officials’ general attitude of confidentiality toward legal advice has 

several effects, the main one being that parliamentarians and the public cannot assess the cogency 

and quality of the AG’s advice, nor the sincerity of the government’s stated reliance on it.47 

 

V. IMPACT ON EXECUTIVE POWER 

a. Legal advice important to political credibility and legitimacy 

Legal advice is deeply embedded in the policy-making process of the two systems considered here. 

One consequence of this is that the work of executive lawyers can have a real impact on the scope 

of executive discretion, potentially directing executive actors away from courses of action they 

might otherwise consider more politically expedient, wise, or lawful.48 This raises important 

questions about the incentives driving the executive to structure policymaking in a manner which 

binds its political discretion and ability to achieve its substantive goals. In other words, why would 

the executive bind itself to the work of executive legal advisors at all?  

 

The importance of executive lawyers to policymaking in these systems is undoubtedly partly linked 

to the fact governments wish to avoid the costs of political embarrassment and disruption that 

might come with judicial invalidation or rebuke.49 Its importance is also linked to the link between 

legality and political legitimacy in constitutional democracies. The fact of commitment to legality 

by political actors like ‘voters, officials, political parties, interest groups, and social movements’50 

 
43 Dáil Éireann Debate, 31st Dail, Vol. 732 No.4, (Wednesday 18th May 2011). 
44 Kenny and Casey, ‘A One Person Supreme Court?’ 89-118. 
45 See David Kenny and Conor Casey, ‘Shadow Constitutional Review: The Dark-Side of Political Pre-Enactment Review in Ireland 
and Japan’ (2020) 18 International Journal of Constitutional Law 51, at 65. 
46 For examples see Casey, The Irish Law Officers pp.120-140. 
47 Ruadhan MacCormaic, The Supreme Court (Penguin Books, 2016) p.7. 
48 Daintith and Page, The Executive in the Constitution, pp.306-307. 
49 Kenny and Casey, ‘Shadow Constitutional Review’ at 54. 
50 See Eric A. Posner and Adrian Vermeule, ‘Demystifying Schmitt’ in Jens Meierhenrich & Oliver Simons (eds.), The Oxford 
Handbook of Carl Schmitt (Oxford University Press, 2016) p.165. 
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has strong political and social force, which limits the bounds of executive discretion.51 Consider, 

for example, recent political anger that followed rumours the UK Government would not request 

an extension to the Brexit withdrawal from the European Council as stipulated in the European 

Union (Withdrawal) (No. 2) Act 2019, an Act whose passage was fiercely opposed by the 

Government.52 Backbenchers and opposition MPs warned of immediate impeachment 

proceedings if the statutory directive was not followed, a warning that emerged immediately after 

the mere suggestion the Government might take a course of illegality.53  

 

Whether one thinks it a positive or negative development, in the UK and Ireland it is clear that 

‘law and legality are now ever-present considerations in the policy and decision-making process. 

Government cannot escape from the reach of the law – if it ever could.’54 This means that public 

revelation an executive official adopted a contentious policy decision contrary to legal advice, or 

without seeking advice in the first instance, would very likely invite political backlash for showing 

insufficient respect for legal constraints and the rule of law.55 The explosive political fall-out from 

the Chilcott Inquiry and the allegation the executive tried to circumvent the AG Goldsmith’s initial 

legal advice on the illegality of invading Iraq is a good example of the fact that, even if legal 

constraints can be ignored or circumvented, such action will come at immense cost to political 

credibility and reputation when revealed.56 There are thus clear incentives for executive actors to 

seek advice from their advisors, particularly on contentious issues, to guard against negative 

political consequences of perceived illegality.57 Moreover, and perhaps more significantly, the 

normative force accorded to legality and commitment to the rule of law more generally means that 

executive officials are also likely to have internalized the view the law must be taken very seriously 

as an aspect of political morality.58 The rarity of reported cases of governments deliberately acting 

contrary to legal advice might suggest the existence of an overwhelming expectation clear legal 

advice will be followed, and that to do otherwise would be offensive to core values of political 

morality in each system.59  

Then Prime Minister Theresa May’s failed attempt to secure parliamentary approval for her draft 

Withdrawal Agreement with the EU provides a vivid case-study of the potent effect legal advice 

 
51 Aziz Huq, ‘Binding the Executive (by Law or by Politics)’ (2012) 79 University of Chicago Law Review 777, at 807. 
52 Oliver Garner ‘The Benn-Burt Extension Act: A roadblock to a No-deal Brexit?’ U.K. Const. L. Blog (13th Sept. 2019). 
53 BBC News, ‘Brexit extension: 'Impeach Boris Johnson if law ignored' BBC News (9th September 2019). 
54 Yong, Government Lawyers and the Provision of Legal Advice within Whitehall p. 94. 
55 Daintith and Page, The Executive in the Constitution, p.302; Barry K Winetrobe, ‘Legal Advice and Representation for Parliament’, 
p.99. 
56James Blitz, ‘Why the attorney-general will matter on Brexit’ Financial Times (26th October, 2018).  
57 Terence Daintith and Alan Page, The Executive in the Constitution, p.302. 
58 Daphna Renan, ‘Presidential Norms and Article II’ (2018) 131 Harvard Law Review 2187, at 2199. 
59 Daintith and Page, The Executive in the Constitution, p.328. 
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can have, and of how dedication to legality is not limited to issues of low political salience. The 

draft Withdrawal Agreement encountered parliamentary resistance partly due to a fear that 

elements of the agreement would be immensely difficult to disengage from, if the EU and UK 

were unable to negotiate a permanent agreement for their prospective relationship. In particular, 

the Northern Ireland protocol (or ‘backstop’) caused considerable consternation amongst 

influential backbenchers in her own party, her Democratic Unionist Party confidence and supply 

partners, and members of the opposition.60  

 

Legal advice given by AG Geoffrey Cox in respect of the ‘backstop’ arrangement gave little 

reassurance in respect of such concerns. The AG’s interpretation was that if the UK and EU 

simply could not conclude a future trade deal, which would prevent the backstop from coming 

into effect, then the UK would have no lawful means of exiting the backstop unilaterally under 

international law.61 In March 2019, the Government agreed several additional instruments and 

declarations with the EU to assuage concern the backstop would endure indefinitely, with a clear 

hope the AG might alter his legal advice accordingly. However, the AG stated that, despite these 

additions, the Protocol on Ireland/Northern Ireland still could not be legally unilaterally 

terminated by the UK save in very limited circumstances.62 AG Cox’s advice on the protocol and 

its international law implications clearly proved a major obstacle to former Prime Minister Theresa 

May’s ability to gain support for the agreement. Parliamentarians from the opposition benches, 

her confidence and supply partners, and her own party all explicitly cited the legal risk identified 

in the advice as a reason to reject the agreement.63 The Prime Minister could no doubt have 

replaced the AG and forum shopped for legal advice until a more helpfully permissive legal 

opinion was found, harmonising the law with the executive’s preferred policy outcome. But this 

course of action would clearly have left her open to severe political criticism on the basis such a 

manoeuvre represented a cynical circumvention of legal constraints.  

 

But legal advice does not just limit the scope of executive policy discretion. It can be used by 

Governments to build political narratives which help legitimize their policy positions. For a start, 

even if legal advice does not always favour the executive’s preferred course of action, the fact that 

the executive’s policies are consistently subject to legal review can provides a source of critical 

 
60 See House of Commons Library, The UK’s EU Withdrawal Agreement (11th April, 2019). 
61 Geoffrey Cox AG, ‘Legal Effect of the Protocol on Ireland/Northern Ireland’ (Attorney General’s Office, 13th November 2018). 
62 Geoffrey Cox AG, ‘Legal Opinion on Joint Instrument and Unilateral Declaration concerning the Withdrawal Agreement’ 
(Attorney General’s Office, 12th March 2019) at para. 19. 
63 Rowena Mason and Rajeev, ‘ERG signals it could back May's Brexit deal if legal advice is clearer’ The Guardian (13rd March, 
2019).  
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political credibility.64 Such credibility is central to effective use of executive power as, without it, 

the executive’s ability to employ its authority is impaired and might receive public, legislative, or 

judicial pushback.65 The work of executive lawyers builds such credibility as executive commitment 

to binding itself to its legal advisors’ articulation of legality constitutes a form of ‘reputation-

building.’66 Binding itself to legal advice signals to other political actors that the executive is  

committed  to acting in accordance with law, and is willing to sacrifice some freedom of action to 

do this. While elite actors, political opponents, or the electorate might viscerally dispute a 

government policy on ethical or moral grounds, they cannot as easily attack it on legal or constitutional 

grounds if a perception exists that it has undergone robust and detached scrutiny for compliance 

with legality. This is particularly the case when advice is not published, and its cogency cannot be 

assessed in depth. In this section I offer several examples in the United Kingdom and Ireland 

which I argue highlight how the Government can lean on executive legal advice to build political 

narratives which help bolster the legitimacy of controversial policy positions.  

 

b. Use of legal advice to legitimize executive action in United Kingdom 

As noted above, the importance of legal advice to executive policymaking can impact the 

resolution of policy issues of high salience to the political executive. A notable recent example of 

Governments explicitly leaning on legal advice to help legitimate intensely controversial political 

decisions can be seen over the course of several debates over the use of armed force. For example, 

the importance of legality to the executive’s political credibility can be discerned in the now well-

trodden controversy surrounding the advice outlined by AG Lord Goldsmith on the legality of 

the 2003 British invasion of Iraq. As is well documented, intense debate raged over whether the 

AG was placed under political pressure by senior executive figures to give legal advice helpful to 

the government’s intention to invade Iraq.67 Prior to invasion, it was widely accepted within UK 

political circles that the AG’s legal clearance would be required before military force could be 

deployed.68 Indeed, Prime Minister Blair himself stated during his testimony to the Iraq Inquiry 

that it was ‘absolutely clear’ that if the AG ‘in the end had said, “This cannot be justified lawfully”, 

we would have been unable to take action’.69 AG’s advice that there was a reasonable case for 

 
64 Richard Pildes, ‘Law and the President’ (2012) 125 Harvard Law Review 1381, at 1390. 
65 Adrian Vermuele and Eric A. Posner, ‘The Credible Executive’ (2007) 74 University of Chicago Law Review 865, at 913. 
66 Daphna Renan, ‘The Law President’s Make’ (2017) 103 Virginia Law Review 805, at 818. 
67 Robert Verkaik, ‘Goldsmith under pressure from legal profession over impartiality’ Independent (29th April 2005). 
68 Matthew Windsor, ‘The Special Responsibility of Government Lawyers and the Iraq Inquiry’ (2016) 87 The British Yearbook of 
International Law 159, at 161. 
69 Transcript of evidence given by the Rt Hon Tony Blair, 29 January 2010, 150. Available at: 
https://webarchive.nationalarchives.gov.uk/20171123123234/http://www.iraqinquiry.org.uk/the-evidence/witnesses/b/rt-hon-
tony-blair/.  
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invading Iraq was thus crucial to the Government’s attempt to legitimize its  immensely 

controversial decision.70 

 

Since the conflict in Iraq, the executive has on several subsequent occasions heavily relied on 

advice given to it by the AG to anchor the political legitimacy of armed action, advice which 

involved invocation of ‘almost every conceivable legal justification for the use of force’.71 For 

instance, in November 2015, then Prime Minister David Cameron sought Parliamentary support 

for extending airstrikes into ISIS held territory in Syria. Prominent amongst his justifications for 

military action was that intervention had a strong legal, as well as moral, basis.72 The Prime Minister 

explicitly told MPs he had been advised there was no barrier in international law to extending the 

UK’s support for the Iraqi Government against ISIS into Syria,73 being at pains to argue the 

government had a clear legal basis for military action founded on the right of self-defence 

recognised in article 51 of the United Nations Charter.74 However, in response to calls for the 

Government to publish the advice in full, the Prime Minister pointed to long-standing convention 

that legal advice given by law officers to the Government is not disclosed publicly.75  

 

Around the same time, it emerged the executive authorised a lethal drone-strike on a UK citizen 

fighting with ISIS. In a statement to the Commons, then Prime Minister Cameron said he ‘had 

been killed in an act of self-defence, to protect the British people from a direct threat of terrorist 

attacks being plotted and directed’.76The Prime Minister argued that the drone strike was legal 

under Article 51 of the UN Charter as an imminent necessity to prevent an attack against the UK. 

The Prime Minister leaned on the AG’s advice that there was a clear legal basis in international 

law, namely the UK’s inherent right to take necessary and proportionate action to defend itself 

against terrorist attack.77 The AG declined to disclose to a parliamentary committee the legal test 

that had been applied when advising that there was a clear legal basis for the drone strike.78 Despite 

the fact the ‘limits of self-defence against a terrorist group under of international law are contested 

 
70 Rebecca Moosavian and Conall Mallory, ‘How Tony Blair, Jack Straw and Lord Goldsmith come out of the Chilcot Report’ The 
Conversation (July 19, 2016). 
71 Murray and O’Donoghue, ‘Toward Unilateralism? House of Commons Oversight of the Use of Force’ (2016) 65 International and 
Comparative Law Quarterly 305, at 306; Windsor, ‘The Special Responsibility of Government Lawyers’, p.3 
72 Prime Minister’s Office, ‘Memorandum to the Foreign Affairs Select Committee Prime Minister’s Response to the Foreign 
Affairs Select Committee’s Second Report of Session 2015-16: The Extension of Offensive British Military Operations to Syria’ 
(November 2015) pp.5-17. 
73 Murray and O’Donoghue, ‘Toward Unilateralism?’ at 334. 
74 HC Hansard, 26 November 2015, cols 1489–94.   
75 Murray and O’Donoghue, ‘Toward Unilateralism?’ at 339. 
76 Joint Committee on Human Rights, The Government’s policy on the use of drones for targeted killing, Second Report of Session 2015-2016, 
para. 1.3. 
77 Murray and O’Donoghue, ‘Toward Unilateralism?’ at 335. 
78 Joint Committee on Human Rights, The Government’s policy on the use of drones for targeted killing, Second Report of Session 2015-2016, 
para 3.12. 
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and difficult to fulfil’ and that parliamentary oversight of such ‘claims is all but impossible’ without 

access to legal advice, AG’s advice remained withheld.79  

 

Following use of chemical weapons by Syrian Armed Forces against civilians in 2018, the United 

Kingdom participated in deterrent retaliatory strikes alongside France and the United States. Prime 

Minister Theresa May responded to critique of her failure to seek parliamentary approval by 

insisting the action was ‘moral and legal’80 and swiftly released a brief summary of the legal position 

justifying the strikes.81 But again, a full legal opinion was not forthcoming for scrutiny by 

parliament or the public despite AG’s advice on legality being central to political argument over 

the rights and wrongs of military action.82 

 
Some commentators argue that the legal justifications proffered in these instances were, insofar as 

they could be criticised in the absence of disclosure of full legal advice, based on ‘legally 

dubious…doctrines’,83 which merely clothed contentious executive action in a cloak of 

‘superficially-impressive legalese’.84 Whatever the merits of the advice, what is important for the 

purposes of this chapter is that legal advice can be used by Government to try and legitimize 

controversial decisions in the eyes of political actors and the public, alongside more openly moral 

arguments about executive action.  

 

c. Use of legal advice to legitimize executive action in Ireland 

Similar examples of the Government using executive legal advice to help legitimize controversial 

political positions can also be found in Ireland. Between 2011-2016, the then Fine Gael-Labour 

Coalition government faced several calls by factions in the Oireachtas and pro-choice advocacy 

groups to allow a fatal foetal abnormality exception to Ireland’s then strict abortion regime. On 

each occasion, the Government reported that the AG had advised any such move would be 

unconstitutional by virtue of Article 40.3.3.85 In 2015, then Minister for Health Leo Varadkar went 

so far as to state that the fact of the matter was that the Government could not introduce any 

legislation to the Oireachtas if the AG had advised it was unconstitutional, effectively turning her 

advice into an ex-ante binding rule of law.86 Members of the socially-liberal Labour Party, who had 

 
79 Murray and O’Donoghue, ‘Toward Unilateralism?’ at 335. 
80 BBC News, ‘Syria air strikes: Theresa May says action 'moral and legal' (17th April 2018).  
81 Prime Minister’s Office, ‘Syria action – UK government legal position’ (14th April 2018). 
82 BBC News, ‘Syria air strikes: UK publishes legal case for military action’ (14th April 2018). 
83 Murray and O’Donoghue, ‘Toward Unilateralism?’ at 340. 
84 Murray and O’Donoghue, ‘Toward Unilateralism?’ at 306. 
85 Michael O’Regan, ‘Government defeats Daly’s abortion Bill with big majority’ The Irish Times (10th February 2015). 
86 Dáil Éireann Debate, 31st Dail 886 No.4 Friday, 6 February 2015. 



 

 12 

long campaigned for liberalising Ireland’s abortion regime, were whipped to vote against the bill 

based on this advice.87 The AG’s unpublished opinion on the measure’s illegality was liberally 

deployed by the Government to help justify the legitimacy of effectively ending debate on the 

possibility of legislative reform of abortion law, one of Ireland’s most volatile political issues at the 

time.88 

 

Between 2011 and 2020, the then Fine Gael-Labour Coalition and Fine Gael minority 

governments also faced a deepening homelessness crisis. Both governments received criticism for 

its alleged lack of robust action. On several occasions, the government claimed to face very severe 

limitations on legislative action due to AG’s advice on constitutional property rights. The 

government asserted that several backbencher proposals to tackle the growing housing and 

homelessness crisis, from rent freezes to greater protections against eviction, were all stymied by 

the AG’s advice.89 The AG’s stated position on many of these proposals has been hotly contested 

on the basis that under Supreme Court precedent, property rights can be highly qualified in the 

interests of the common good and social justice.90  

 

As the advice was not published, the cogency of the AG’s reasoning, or how the government 

portrayed the AG’s reasoning, could not be assessed. Some commentators suggested the AG may 

have given highly cautious advice based on a conservative reading of judicial precedent.91 Others 

speculated that the executive could have presented the AG’s advice in an overly-cautious manner to 

provide favourable legal cover for what was, in reality, ideological preference for market-based 

solutions to the housing crisis and an unwillingness to undertake aggressive state action.92 The 

most persuasive reading of case-law and leading academic commentary undoubtedly suggested 

there was ample scope to pursue many of the measures rejected by Government.93 Despite this, 

the AG’s unpublished advice was repeatedly used by the executive to bolster the political legitimacy 

of its policy inaction, while simultaneously undercutting the legitimacy of rejected opposition 

policies on the basis they were unconstitutional.94 

 
87 Lucinda Creighton, ‘Why an attorney general's advice should be public: Opinion Governments should not use secret legal advice 
as an excuse for policy U-turns’ The Irish Times (6th April 2015). 
88 Fiona DeLondras, ‘Fatal Foetal Abnormality, Irish Constitutional Law, and Mellet v Ireland’ (2016) 24 Medical Law Review 591, 
at 598. 
89 See Kenny and Casey, ‘Shadow Constitutional Review’ at 67. 
90 Gerard Hogan, Gerard Whyte, David Kenny and Rachael Walsh, Kelly: The Irish Constitution (5th edn, Bloomsbury Professional 
2018), p.xvii. 
91 Rachael Walsh, ‘Opinion on the Implications of Constitutional Property Rights for Responses to the Housing Crisis’ 
https://tcd.academia.edu/RachaelWalsh.  
92 Kenny and Casey, ‘Shadow Constitutional Review’ at 51. 
93 Hogan, Whyte, Kenny and Walsh, Kelly: The Irish Constitution p.xvii. 
94 David Kenny and Conor Casey, ‘The Resilience of Executive Dominance in Westminster Systems: Ireland 2016-2019’ 
(Forthcoming, 2021) Public Law. 
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Irish Governments have also recently relied on the advice of the AG to justify controversial 

positions which embraced a wide conception of executive power.95 One example came to light 

after a revealing exchange in late 2019, when then Taoiseach Leo Varadkar told the Dáil it would 

not be appropriate to issue a ‘money message’ for a private members bill pursuant to Article 17.2. 

of the Constitution, if he was advised by the AG the bill was unconstitutional, contrary to 

European law or to any international treaties.96 Article 17 provides that only the executive may 

introduce a bill of financial significance, but certainly does not envisage the entire sweep of the 

Oireachtas’ law-making function being conditional on the executive’s views on a bill’s legality.97 

This interpretation effectively provides the executive with a veto authority over which private 

members bills receive a money message, and thus continue to proceed through the legislative 

process. This interpretation, and the authority it vests in the executive and AG, is striking because 

it is clearly beyond the textual scope, or purpose of Article 17.2., which was never intended to vest 

a generic veto over the legislative activity of the Oireachtas in the executive and the AG.98  

 

Perhaps a starker example came during the 2020 general election. While the polling date was set 

for 8th February 2020, uncertainty emerged following the sudden death of a candidate in the 

Tipperary constituency. Section 62 of the Electoral Act 1992 provides that in such circumstances: 

‘all acts done in connection with the election (other than the nomination of the surviving 

candidates) are void and that a fresh election will be held.’ On foot of this provision, the returning 

officer for the constituency postponed the polling date. However, Article 16.3.2 of the 

Constitution states that a general election must be held not later than 30 days after the dissolution 

of the Dáil. Applying the 1992 Act and restarting the electoral process in Tipperary, would take 

the poll outside that time period. Evidently concerned postponement of the poll could leave the 

whole election open to challenge as a breach of Article 16.3.2, the Government issued a ‘special 

difficulty order’ purporting to suspend operation of s.62 and allow the poll to continue in early 

February. The government justified the legitimacy of this decision by citing the advice of the AG, 

who seemingly advised that contrary to clear legislative provision in s.62, the poll should go ahead 

on the basis suspending it was unconstitutional having regard to 16.3.2.  

 
95 Eoin Daly, ‘Reappraising judicial supremacy in the Irish constitutional tradition’, in Hickey, Cahillane and Gallen (eds.), Judges, 
Politics and the Irish Constitution (Manchester University Press, 2017, p.40.  
96 Dáil deb 4 December 2019 vol 990 no 5. 
97 See David Kenny and Eoin Daly, ‘Opinion on the Constitutional Limits of the “Money Message” Procedure under Article 17.2 
of the Constitution of Ireland” (May 2019) available at 
https://www.academia.edu/40448056/Opinion_on_the_Constitutional_Limits_of_the_Money_Message_Procedure_under_Arti
cle_17.2_of_the_Constitution_of_Ireland. 
98 Kenny and Casey, ‘A One Person Supreme Court?’ at 104; Walsh, ‘Opinion on the Implications of Constitutional Property 
Rights’; Hogan, Whyte, Kenny and Walsh, Kelly: The Irish Constitution (5th edn, Bloomsbury Professional 2018) p.xvii. 
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Even if s.62 is of dubious constitutionality, the Government’s actions represented an 

unprecedented exercise of executive authority.99 The Government and AG are, of course, entitled 

to hold the view that a given statutory provision is unconstitutional. But the Constitution explicitly 

vests the power to invalidate unconstitutional laws in the Superior Courts, and it is a bedrock tenet 

of the Irish constitutional order that the executive cannot suspend a duly enacted statute, whether 

through its Article 28 executive power,100 or by relying on a statutory administrative power.101 In 

order to justify its actions, which involved an unusually broad assertion of executive authority, the 

legitimating quality of AG’s advice was again critical, and heavily leaned on by the government.102 

An alternative, and less contentious approach, would have been for the AG to apply to the High 

Court in his capacity as guardian of the public interest to secure an injunction in relation to the 

objection, and possibly allow the Superior Courts to assess the constitutionality of s.62. 

 

d. Conclusion 

I suggest the above examples show how legal advice is used by UK and Irish executives to increase 

the perceived political legitimacy of controversial policy positions – sometimes just as much as 

openly ethical or moral arguments. This has been the case even where both the Irish and UK AG’s 

articulated legal arguments favourable to the executive which appeared, from what information 

was available, stretched or strained in light of the ‘best view’ of the demands of constitutional or 

international law that an independent judicial tribunal might reach.103 The executive’s use of legal 

advice as a tool of legitimisation, I suggest, is linked to what the professional work of executive 

lawyers represents in each system – dedication and respect for the rule of law and its boundaries - 

which remain critically important for maintaining legitimacy in constitutional democracies.104 Any 

political actor can assert that a policy they wish to undertake is perfectly lawful, or that they do not 

wish to take is unlawful, but the legitimizing force legal advice has in the eyes of political actors 

and the public comes from the fact lawyers are understood to be articulating the bounds of what 

 
99 Gerard Hogan and Hilary Hogan, ‘Legal and Constitutional Issues Emerging from the 2020 General Election’ (2020) 63 Irish 
Jurist 113, 116. 
100 Conor Casey, ‘Underexplored Corners: Inherent Executive Power in the Irish Constitutional Order’ (2017) 40 Dublin University 
Law Journal 1, at 28. 
101 Hogan, Whyte, Kenny and Walsh, Kelly: The Irish Constitution, para. 4.2.27 
102 Kenny and Casey, The Resilience of Executive Dominance’ 
103 Jack Goldsmith contrasts two different approaches executive lawyers in the US have taken to legal interpretation. One he calls 
the ‘best view’ which carries an ‘obligation neutrally to interpret the law as seriously as a court’ would. This approach can be 
contrasted with the ‘reasonable legal position one’ which requires less - that a legal argument merely be plausible and taken in good 
faith. Jack Goldsmith, ‘Executive Branch Crisis Lawyering and the “Best View’ of the Law” (2018) 31 The Georgetown Journal of Legal 
Ethics 261, at 263. 
104 See Aziz Huq, ‘Binding the Executive’. 
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the law allows ‘using tools of professional legal craft and expertise’ which insulate them from 

partisan political pressures.105  

 

But as advice is frequently highly confidential it can be hard to know if the executive in each system 

is ever using it as dubious legalistic cover. For example, whether an executive lawyer has allowed 

ideological loyalty or political pressure to cloud independence, or whether advice could be 

exaggerated to present a legal position as firm, when it is in fact equivocal. In either case, the result 

could be a substantial bolstering of the executive’s position through using contestable legal advice; 

allowing the executive to deploy the ‘technicalities of legal discourse’ to place a ‘seal of legitimacy’ 

on political decisions.106 

 

V. EXECUTIVE LAWYERS AND POLITICAL CHOICES 

Executive lawyers clearly play an important, yet relatively overlooked, role in relation to exercises 

of public power by the executive. In this final section it seems appropriate and possible to set 

down some potential avenues for further exploration. I suggest it is significant to any assessment 

of the overall impact the work of executive lawyers on executive power and policymaking that 

they are not an exogenous constraint imposed on the executive, but a mechanism which can be 

structured in a manner most suitable to it. To conclude, I offer two brief examples of structural 

choices which deserve greater exploration from public law scholarship: control over the disclosure 

of legal advice and the norms influencing the appointment of personnel.  

 

Non-disclosure useful to executive 

The UK and Irish governments exercise high levels of informational control over legal advice they 

receive. The advantage for the executive of opting for high levels of control over disclosure 

appears to be that it can hamstring legality-based critiques of its agenda and policy positions. This 

is because the near-blanket insistence on non-disclosure of legal advice, or providing only a 

minimalist summary of advice, clearly narrows scope for parliamentary or popular scrutiny. If the 

substantive legal basis for asserting legal compliance or non-compliance were published, it could 

open avenues for greater probing scrutiny of controversial government policies, particularly those 

explicitly tied to contestable assessments of the Law Officers.107 As Renan observes, disclosure can 

 
105 Kenny and Casey, ‘Shadow Constitutional Review’ at 63. 
106 Tanja Aalberts and Lianne Boer, ‘Entering the Invisible College: Defeating Lawyers on their Own Turf’ (2018) 87 The British 
Yearbook of International Law 1, at 17. 
107 Ben Yong, Greg Davies and Cristina Leston-Bandeira ‘Tacticians, Stewards, and Professionals: The Politics of Publishing Select 
Committee Legal Advice’ (2019) Journal of Law & Society 1, at 5. 
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create ‘controversy, distract from other priorities, or put…policies at risk’108 if the assessment is 

contestable as many legal issues invariably will be.  

 

Consider, for example, the political backdrop to the recent UK Supreme Court judgment in The 

UK Withdrawal From the European Union (Legal Continuity) (Scotland) Bill – A Reference by the Attorney 

General and the Advocate General for Scotland case.109 In February 2018, the Scottish Government 

introduced the UK Withdrawal from the European Union (Legal Continuity) (Scotland) Bill to the 

Scottish Parliament. The bill largely mirrored the analogous Withdrawal Bill before the UK 

Parliament, but differed on several points which Holyrood took issue with. One disagreement was 

over the precise way in which EU law would continue to have effect in Scotland and the 

procedures governing the manner in which Ministers could make regulations to modify EU law 

following Brexit. Under the Scotland Act 1998, all bills must be accompanied by a statement from 

the relevant sponsoring Minister that they are within the legislative competence of the Scottish 

Parliament. The Presiding Officer of the Scottish Parliament is also entitled to issue a certificate 

to the effect that a bill is not within Parliament’s competence.  In this instance, debate broke out 

amongst these actors about whether the bill was within devolved competence. The Scottish 

Government’s chief legal advisor - the Lord Advocate - published a statement to the Scottish 

Parliament outlining his legal position that the bill was not incompatible; whereas the Presiding 

Officer published a contrary statement suggesting it was ultra vires.  

 

The fact that both conflicting legal opinions and their rationales were publicly available, and hence 

subject to scrutiny, made it easier for the UK Government not to accept the assessment of the 

Lord Advocate and simply give their ‘devolution counterparts the benefit of the doubt’ on the 

bill’s legality.110 Instead, the UK Government and its Law Officers were able to scrutinize the legal 

advice, and the latter were then able present their own conflicting legal position, which served as 

justification for exercising discretion pursuant to s.33(1) Scotland Act 1998 to refer the question 

of legislative competence to the UK Supreme Court.111 This ‘nuclear’112 option had not been 

employed by the UK Law Officers hitherto, and was undoubtedly facilitated by their ability to 

scrutinize the basis for their Scottish counterparts’ position on legislative competence. From the 

Law Officers’ perspective, this position was ultra vires for touching upon international relations 

 
108 Daphna Reena, ‘The Law President’s Make’, at 805. 
109 [2018] UKSC 64. I thank Aileen McHarg for bringing this case to my attention. 
110 Aileen McHarg and Chris McCorkindale ‘Continuity and Confusion: Legislating for Brexit in Scotland and Wales (Part II)’, 
U.K. Const. L. Blog (7th March 2018). 
111 McHarg and McCorkindale ‘Continuity and Confusion’. 
112 McHarg and McCorkindale ‘Continuity and Confusion’. 
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and upsetting the ‘constitutional framework underpinning the devolution settlement.’113 In the end, 

the arguments of the UK Law Officers were almost entirely rejected by the Supreme Court. But 

merits of the conflicting opinions aside, the disclosure of legal advice in this context expanded 

scope for debate about its legal cogency and accordingly, the policy it underpinned. This same 

debate would not have been possible if the legal advice remained behind a veil of confidentiality.114 

 

The general ability of the executive to control and structure the extent, form, manner, and timing 

of disclosure of advice thus seems to be a potentially powerful political tool. It opens up space for 

legal advice to be leaned on by the executive to pursue and legitimize political aims, secure in the 

knowledge that in the vast majority of circumstances, it will remain immune from contestation. 

Conversely, as Goldsmith has argued in the context of the United States, the semi-regular 

publication of executive legal advice has been essential in helping ‘the press, the academy’ and 

legislature scrutinize legal advice for ‘accuracy, persuasion, and consistency’ and to criticize and 

‘possibly correct self-serving or mistaken or excessive interpretations’.115 Further research from a 

comparative perspective is necessary to probe whether increased transparency and disclosure of 

legal advice help, as Goldsmith suggests, to deter possible misrepresentation of legal advice by the 

executive, or the provision of political motivated and legally dubious advice by its lawyers.   

 

Norms governing appointment  

The norms underpinning the executive’s appointment of its leading lawyers, and an appointee’s 

self-understanding of their constitutional role, are also likely to be of relevance to questions of the 

overall impact of executive legal advice. The overview of the work of the Law Officers presented 

in this essay justifies the observation that the role of the executive legal advisor in the U.K. and 

Ireland is characterized by an institutional tension between being both an ideologically sympathetic 

political appointee and an impartial legal advisor 

 

This institutional tension raises several questions worthy of further research from a comparative 

perspective. For example, does it make a sizeable difference to the impact of legal advice on 

executive authority whether advisors are appointed more for their ideological compatibility than 

technocratic competence? In both Ireland and the UK, only the Law Officers themselves are 
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appointed on an explicitly political basis and they lead a team of career civil servants who serve 

across different political administrations. In the United States, however, the Office of Legal 

Counsel (‘OLC’) is mostly staffed by political appointees who vacate office upon the appointment 

of a new president. A frequent complaint levelled by many commentators at OLC lawyers is that 

their work is excessively clouded by political ideology. Indeed, some go as far as accusing the OLC 

of enabling ‘plebiscitary Caesarism’ by providing undeserved legal cover for aggressive claims of 

executive power behind the legitimacy of the Constitution.116 Do explicitly political appointees 

have more of an empowering impact than those appointed more for the perceived mastery of legal 

craft? Are highly politicized executive lawyers an important component in facilitating ‘executive 

aggrandizement’ in established constitutional democracies?117 

 

Conversely, do systems where the appointment of apex executive lawyers is expected to be 

technocratic and independent of political considerations - as with the Japanese Cabinet Legislation 

Bureau for example118 – help rein in more exuberant assertions of executive authority? It is also 

worth asking whether a highly technocratic model, where lawyers only sanction as lawful policies 

consistent with ‘the best’ view of the law a Court might reach, risks developing its own pathologies. 

To paraphrase a question recently posed by Appleby and Olijnyk: does this kind of system lead to 

an inappropriately ‘constitutionally conservative’ approach to policy development which risks 

‘constitutional – and potentially social – stagnation’?119 

 

Further comparative study might show that, depending on what norms underpin their 

appointment, executive lawyers are more likely to operate either as a legalistic brake, or 

constitutional accelerator for executive power. Indeed, depending on the conventions, norms, and 

structure in which they operate, executive lawyers may take on wildly different roles, from 

Machiavellian counsellors and hired guns moving mountains to provide executive policy proposals 

with a shield of legal legitimacy, on the one hand, to the conscience of the administrator tasked 

with ‘speaking law to power’ and denying the executive flimsy legal justification to shore up the 

legitimacy of its policies, on the other.120  Whatever the ultimate answer, given their impact on the 
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allocation and use of public power, these questions seem worthy of further engagement from a 

domestic and comparative perspective.  

 

 


