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In its recent CG judgment, the EU’s Court of Justice held that it was lawful for Universal Credit Regulations to stipulate that EU citizens do not, by virtue of pre-settled status, have a ‘right to reside’ in the UK for the purposes of accessing Universal Credit. Since the right to reside test is an eligibility requirement for a wide range of welfare in the UK, the case sets significant constraints on the ways in which certain EU citizens who are lawfully registered under the UK’s EU Settlement Scheme (EUSS) can access social assistance. Beyond the substance, the CJEU’s reasoning has clear implications for the UK and EU constitutional frameworks and for interactions between the two.

Admittedly, the right to reside test was in operation far before the EUSS was initiated. Under the Universal Credit Regulations (GB/NI), for instance, applicants must show that they are ‘habitually resident’ in the UK. While British nationals meet this through residence, EU citizens must show that they have a ‘right to reside’ in the UK by being a ‘qualified person’ under Reg 6 EEA Regulations 2016. This Regulation in fact largely replicates Article 7 EU Directive 2004/38 (Citizens Rights Directive/CRD) which provides that for extended residence in a host State, an EU citizen must be working, self-employed or have sufficient resources and comprehensive sickness insurance. The practical consequence of this is that even before Brexit, non-economically active EU citizens who applied for welfare were presumed not to be self-sufficient. They therefore did not pass the right to reside test and were ineligible for social assistance. 

Given that such Union citizens were nevertheless residing in the UK, it had already been argued before both the UKSC and the CJEU that the right to reside test was in breach of EU primary law, namely the rights of free movement and non-discrimination under Articles  21 and 18 TFEU. However, while both courts accepted that the right to reside test was indirectly discriminatory – since UK nationals could more easily establish that they were habitually resident in the UK than could EU citizens – the test was justified as an appropriate means of protecting the financial security of the British welfare system. 

So why is CG interesting at all, and how can it be said to have new constitutional implications for the UK and the EU? First, the existing right to reside case-law and the CJEU’s wider Dano line of judgments to which it is aligned have already been criticised for prioritising the limitations located in secondary Union legislation over the primary rights enshrined in the Union Treaties. Second, in any case CG goes further. The Dano jurisprudence might be explained because all welfare applicants in those judgments derived their residence rights solely from the CRD. While Article 21 TFEU confers upon Union citizens a primary right to reside in the territories of the Member States, this is subject to the limitations and conditions laid down in the Treaties and secondary legislation. Article 24(1) CRD also acts as a ‘specific expression’ of Article 18 TFEU and dictates that equal treatment is only available where residence is ‘lawful’. For non-economically active EU citizens, this means having sufficient resources; an application for benefits would suggest this condition has not been met. Since UK rules essentially replicated the conditions for residence under the CRD, the UK right to reside test fits comfortably within this nevertheless controversial explanation.

Ironically, Brexit changed this dynamic. First, although the Withdrawal Agreement (WA) utilises the CRD as the main route to residence rights for EU citizens living in the UK prior to the end of the transition period, the EUSS is actually more generous. As a result of domestic political pressure, and probably administrative necessity, EU citizens were eligible for pre-settled status if they could evidence UK residence prior to the end of the transition period, without needing to show this was lawful under the CRD. 

Second, the UK made EUSS registration constitutive of residence rights in the UK: an EU citizen who has not registered under the EUSS has no residence rights, regardless of whether they meet the terms of the Withdrawal Agreement. This approach has been widely criticised for creating a cliff-edge as regards EU nationals’ post-Brexit residence security. However, it did appear to come with one advantageous side-effect. Those who had registered would have a ‘right to reside’ in national law, which, under the CJEU’s Trojani ruling, meant lawful exercise of free movement rights under Article 21 TFEU and the right to non-discrimination as regards welfare under Article 18 TFEU.

The UK, however, tried to have its cake and eat it by quickly amending its social assistance regulations so that pre-settled status did not provide a ‘right to reside’ in respect of benefits. Thus, EU citizens were required to have a right to reside under the Scheme to be allowed to stay but simultaneously treated as though they did not have one when it came to welfare. CG challenged this as a breach of Article 18 TFEU, which still applied during the transition period thanks to Article 12 WA, and the Northern Ireland Social Security Tribunal referred the matter to the CJEU for a preliminary ruling.

Interestingly, a similar set of circumstances – concerning the Universal Credit Regulations in Great Britain – was also before the UKSC in Fratila. Although expedited, that case would still not have been heard in time for the UKSC to make a reference to the CJEU before the end of the transition period. Nevertheless, since the Northern Ireland Tribunal had referred just in time, and the CJEU’s preliminary ruling would still have binding force under Article 89 WA, the UKSC adjourned its hearing originally scheduled for May 2021. Accordingly, the outcome of CG was to be significant in determining not just whether CG was entitled to Universal Credit but whether pre-settled status entitled EU citizens to benefits more generally.

The CJEU’s options in CG

There were arguably three options open to the CJEU in CG. First, as outlined above, it could have distinguished the Dano judgments from Trojani on the basis that in the former set of cases, the applicants derived their residence rights solely from the CRD. Just as the CA did in Fratila, the CJEU could have held that as a result of the EUSS, CG’s legal residence was no longer rooted in the CRD but in a national residence permit, which gave her a right to reside under Article 21 TFEU and equal access to welfare under Article 18 TFEU. The requirement that EU citizens meet the terms of the CRD when they already have a right to reside, and when UK nationals do not have to do this, would be a step too far. 

This would have given the UKSC very little wriggle room in the Fratila appeal other than to find against the UK government and hold that pre-settled status holders were entitled to Universal Credit. Despite the CA judgment, this could be viewed as putting the UKSC in a difficult situation politically. A decision that seemed to put non-economically active Union citizens in a better position than they would have been were the UK still a Member State might play into the hands of a still virulent Eurosceptic press and anger a Government that seeks to reform judicial review as a direct result of the UKSC’s Brexit-related jurisprudence. Nor would it have mattered to those actors that Trojani actually allows for the revocation of national residence permits – and the subsequent loss of equal access to welfare – after an individualised assessment of the applicant’s resources because, in the Brexit context, revocation of pre-settled status on this basis would be politically and administratively unfeasible.

Yet, it should be remembered that the UK chose to make pre-settled status a constitutive residence right and to offer it using broader criteria than the WA required. Indeed the CJEU’s Advocate General speculated that the UK must have considered the costs of this when designing the Scheme. Eligibility would only have been expanded to a relative minority anyway: settled status and working pre-settled status holders can already access welfare and both statuses are only available to EU citizens living in the UK before the end of the transition period who registered in time.  

The second option open to the CJEU was to reinterpret Trojani in light of the objectives of the CRD, along similar lines as the Advocate General in his Opinion to the Court. On various case-law these are simultaneously to facilitate free movement but also to ensure that EU citizens do not become an unreasonable burden on their host State. Indeed, the Court has often transplanted the framework of the CRD into its wider free movement case-law. Thus, it might have accepted that pre-settled status holders have a ‘right to reside’ in the UK, bringing the matter within the scope of Article 18 TFEU. An assessment of an applicant’s ‘economic and social integration’ to determine habitual residence in the UK might nevertheless have followed. Such a test would be indirectly discriminatory since UK nationals could satisfy it more easily through British nationality and UK residence. EU citizens would have to show that they were economically active or that they were otherwise integrated, involving an assessment of the duration of their residence and whether their need for financial assistance was only temporary. Such discrimination would be justified in principle via the legitimate objective of protecting the public purse and justified in practice since an individualised assessment would satisfy the principle of proportionality. Admittedly, researchers such as O’Brien have demonstrated that such a model causes problems for accessing benefits on the ground. Nevertheless, this option would still have broadened eligibility for benefits, been in-line with well-established CJEU jurisprudence, and given the UKSC the diplomatic elbow room to find against the UK Government in a way which still allowed it to save face in the Brexit context.

The third option would have been to overrule Trojani altogether and to establish across the board that whatever the source of an EU citizen’s residence rights in the host State, their residence must meet the conditions of Article 7 CRD in order to be ‘lawful’ and trigger equal treatment. Such an outcome seemed unlikely given that the CJEU had recently held in Krefeld that residence under the EU’s Free Movement of Workers Regulation generated equal treatment rights when it came to welfare regardless of the fact that the applicant did not meet the terms of Article 7 CRD. Indeed, this was a large motivator for the CA in finding against the UK Government in Fratila.   

Nevertheless, the CJEU ultimately opted for option three without expressly overruling Trojani. It asserted that the principle of non-discrimination under Article 18 TFEU only applied where more specific rules had not been laid down. EU citizens, such as CG, who had moved to another Member State triggered the CRD, which had its own provision on equal treatment in Article 24. In turn, Article 24 CRD required residence to be lawful under the Directive before EU citizens were entitled to equal treatment which, for CG meant having sufficient resources. While the Court did call for an examination of CG’s financial circumstances to determine whether she had them, it concluded that CG did not and was therefore ‘likely’ to be an unreasonable burden on the UK. She was consequently not entitled to equal access to welfare. Without reference to Trojani, the Court made it clear that possession of pre-settled status made no difference because to find otherwise would give her broader protection under Article 24 CRD than she would have enjoyed under the residence rules of the Directive itself.
 
The implications for Fratila and beyond

It now seems inevitable that the UKSC will find for the UK Government in its forthcoming Fratila decision. On the substance, the CJEU has provided the UKSC with a ‘get out of politics free’ card but CG also has longer-term consequences for the position of EU law and legal method within the UK constitution. 

First, a practical reality of Brexit was to retain EU law domestically for the foreseeable future. Indeed, the EEA Regs continue to keep the notion of a ‘qualified person’, linked to the CRD, alive in UK law. However, the broader rights accompanying Articles 18 and 21 TFEU are already largely irrelevant, despite the fact that the Withdrawal Agreement maintains their legal power for those living in the UK prior to the end of the transition period.  

Second, though the principle of proportionality is a European concept, it is one that has become well-integrated in UK judicial reasoning when EU legal matters arise, providing an important safety net for EU citizens. While the Withdrawal Agreement formally sustains its significance, CG effectively removes any real requirement for administrative decision-makers or judges to incorporate it into their assessments. 

Third, this also suggests that despite the CJEU’s assertions that EU citizenship is the fundamental status of the nationals of the Member States, it has, at best, only ever partially penetrated the domestic constitutional environment. Though the special status of EU citizens in the UK created political pressure to protect their residence entitlements immediately after the Brexit vote, it has done nothing to ensure that Union citizens are not discriminated against as compared with UK nationals. Equal treatment is dependent on market activity, while non-economically active citizens are treated much like any other immigrant with temporary leave to remain.

However, all of these outcomes arise from a CJEU decision. Consequently, those same repercussions also arise within the EU constitutional landscape. At first glance, CG arguably shows judicial perceptiveness towards the fragile nature of UK-EU relations. Yet, this goal could have been achieved through a test of economic and social integration outlined under option two above. 

Instead, the Court has taken an approach that is unnecessarily costly to the coherence of the EU’s own constitution and its foundational principles. The prioritisation of the CRD has reduced primary free movement and equal treatment rights, as well as the principle of proportionality, to almost nothing. And yet Trojani and Krefeld have not been explicitly overruled. When then does an EU citizen enjoy equal treatment rights despite not meeting the requirements of the CRD and when do they not? Does Krefeld stand because the applicant established lawful residence under the Free Movement of Workers Regulation, which has its own equal treatment provision and which might be seen as a separate expression of Article 18 TFEU? If so, it remains difficult to why EU citizens can circumvent the CRD by establishing a different route to equal treatment through secondary Union legislation but not via national law and primary rights enshrined in the Treaties.

Bizarrely, the CJEU held that although CG was not lawfully exercising free movement rights for the purposes of equal treatment, that same free movement brought the matter within the scope of the EU’s Charter of Fundamental Rights. This arguably shows how tainted free movement has become bearing in mind that the Court has traditionally been far more comfortable anchoring its decisions to free movement and equal treatment than fundamental rights. Crucially, previous case-law suggests that fundamental rights only require a base-line of financial support far from equivalent to equal access to benefits.

The unavoidable conclusion is that EU citizenship offers a patchwork of increasingly diminished protections, only accessible through skilled navigation of incoherent jurisprudence. EU citizenship is far from a fundamental status in the Union constitution as well. 

In addition to its clear consequences for the UK and the EU’s separate constitutional settings, CG also indicates a hands-off approach from the CJEU as regards ongoing UK-EU dynamics. Pursuant to Article 158 WA, UK courts and tribunals can still make preliminary references on the interpretation of the Citizens’ Rights part of the WA to the CJEU for eight years from the end of the transition period. In theory, judicial dynamics in the UK might continue to be affected by the ability of lower courts to refer to a constitutional court outwith the UK. Moreover, future litigation seems likely. For instance, Article 18(d) WA requires the UK to allow for a ‘further reasonable period’ for registration under the EUSS where an applicant has ‘reasonable grounds’ for failing to meet the deadline. Given delays in the application process, the higher risk that certain vulnerable groups will miss the deadline due to circumstances beyond their control, and the exacerbation of these issues by the Covid-19 pandemic, it is anticipated that appreciable numbers of EU citizens are now unlawfully resident in the UK. It would be open to the CJEU to provide guidance on this if asked by a UK court but given the lengths to which the CJEU went in CG to avoid confrontation with the UK government, this safeguard now seem worryingly precarious.

Ultimately, the CJEU appears to have washed its hands of the UK but at great cost to its own constitutional framework and to people who remain Union citizens.

Stephanie Reynolds, Senior Lecturer in Law, University of Liverpool

 


    


 

 

 


 
    




