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The growth in the power of  the executive branch of  government has been accompanied by a 
related growth—heretofore unexplored in the literature on comparative constitutional law—
of  the role and importance of  executive legal advisors. These influential but often secretive 
advisors can be the first—and sometimes the only—group to review the actions of  the exec-
utive or legislative proposals before enactment, for compliance with the constitution. In this 
article, we compare this practice in four similar but somewhat distinct jurisdictions—the 
United Kingdom, Canada, the United States, and Ireland—to assess its impact on constitu-
tionalism and the executive power. We conclude that the practice of  constitutional review by 
executive lawyers is highly variable, changing between places and over time along four key 
axes that can either empower or constrain the executive to varying degrees. It can restrain 
executive action by holding it within constitutional boundaries; it can bolster the executive 
power by giving legalistic credibility to its actions while providing little restraint in practice; 
or it can create policy distortion by overly tightly binding executive and legislative action. 
Constitutional advice from executive legal advisors, then, does not operate as an exogenous 
constraint on executive power, but can be structured and manipulated by the executive to have 
various different effects. As such, we argue that this institution requires much more attention 
from both comparative constitutional lawyers and constitutional designers to map its effects 
on the constitutional order and to see what structures, processes, and cultural factors might 
shape it. Finally, we argue for increased transparency in the provision of  executive constitu-
tional advice, as without this, even understanding its effects is extremely difficult.

1. Introduction
As the constitutional centrality of  the executive has become more pronounced, the 
influence of  its legal advisors in the constitutional order has similarly grown. With 
a growth in the capacity and power of  the executive branch—through the political 

* Lecturer in Law, University of  Liverpool, Liverpool, United Kingdom. Email: conor.casey@liverpool.ac.uk.
** Associate Professor of  Law, Trinity College, Dublin, Ireland. Email: david.kenny@tcd.ie.

I•CON (2022), 1–32 https://doi.org/10.1093/icon/moac034

D
ow

nloaded from
 https://academ

ic.oup.com
/icon/advance-article/doi/10.1093/icon/m

oac034/6633773 by guest on 08 July 2022

https://creativecommons.org/licenses/by/4.0/
mailto:conor.casey@liverpool.ac.uk?subject=
mailto:david.kenny@tcd.ie?subject=


Articles

party system, rise of  the administrative state, predominance over foreign affairs, and 
increased use of  emergency powers—concerns that these extensive powers are subject 
to law and bound by constitutional rules and norms has taken on increased salience in 
constitutional democracies. Legislatures and courts play an obvious role in subjecting 
these powers to external scrutiny. However, executive lawyers are at the frontline of  
advising whether executive actions or policy proposals are in accordance with consti-
tutional norms. They are, in many ways, the gatekeepers, deciding in the first instance 
how law shapes policy and the powers of  the executive, but this role is heretofore un-
explored in the literature on comparative constitutional law.

Across many divergent constitutional orders, the executive branch cites constitu-
tional or legal advice tendered by its legal advisors as reasons for action or inaction. 
This is so despite there usually being little or no express constitutional role for such 
advisors. They are the first—and often the only—institutional actors to address con-
troversial and pressing constitutional questions. Yet their actions tend to be largely un-
regulated by constitutional or even statutory rules, and their impact on constitutional 
systems has not been fully considered from a comparative or theoretical perspective.1 
We have previously explored in this Journal extreme cases of  secretive and opaque 
pre-enactment review by legal advisors coming to undermine the goals of  political 
constitutionalism and potentially the institution of  judicial review.2 Here, we further 
this comparative exploration by looking more broadly at the role of  these highly influ-
ential constitutional actors.

Drawing on several constitutional democracies as illustrative comparative 
examples, this article considers how executive branch lawyers play an important but 
highly variable role in the constitutional order. They act as a Janus-faced source of  
constraint and empowerment, and whether their work is more likely to produce more 
constraint or empowerment depends on structural variables and on cultural factors. 
These variances can mean the difference between legal advice being a useful and legit-
imate way to guide the executive; between being a tool for the executive to exploit to 
endow itself  with legalistic credibility; or between being obstructive and distorting of  
the political branches. Though there is no “optimal” structure for legal advisors to as-
pire to, we suggest that the structure and role of  such advisors deserves much greater 
scrutiny from comparative constitutional lawyers, and from constitutional drafters: 
a role this important should be elaborated on and guided by constitutional text or by 
similar statutory rules.

Section 2 briefly outlines the structure of  executive legal review in four similar but 
somewhat divergent constitutional orders—the United Kingdom, Ireland, Canada, 
and the United States—and situates it within these constitutional orders. Section 3 
compares the work of  apex executive lawyers in these jurisdictions via four crucial 
variables which impact upon the influence and effect of  executive lawyering on the 

1 Some excellent system-specific work has been done on the role of  the apex executive legal advisors and 
how their work can be structured by the executive to suit their ends. We draw on some of  this work from 
the United States. See, e.g., Daphna Renan, The Law Presidents Make, 103 Va. L. ReV. 805, 818 (2017).

2 See David Kenny & Conor Casey, Shadow Constitutional Review: The Dark Side of  Pre-Enactment Review in 
Ireland and Japan, 18 Int’L J. Const. L. 51 (2020).
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constitutional order. Executive lawyers in each system can be: (i) political or techno-
cratic; (ii) secret or public in their provision of  advice; (iii) “court-mimicking” (advising 
what courts would or may do) or “political constitutionalist” (encouraging or enabling 
the political branches to take interpretations specific to their role); and (iv) centralized 
in a single office or entity or diffused amongst various executive actors. These are not 
binary positions, but spectra, and advisors may change their positions along them in 
different contexts or over time. This variability, we argue, ensures the institution of  
executive legal review is neither exogenous to the executive—it does not simply bind 
the executive to the external restraint of  “the law”—nor entirely fixed, and so can po-
tentially be structured and used in a manner most suitable to the executive.

In Section 4, we look at examples in these jurisdictions that illustrate how executive 
legal review can have profound effects on the executive power and the constitutional 
order. Executive legal advice can act as a potentially powerful internal constraint on 
the executive in the pursuit of  its policy preferences, and we see clear evidence of  such 
advice being highly influential on executive action. Conversely, we see evidence that 
it might empower the executive by providing legalistic credibility to executive action or 
inaction, even in controversial or contested cases, which—given the importance of  
legality to political legitimacy in most constitutional cultures—may have substantial 
political effect. Finally, it is possible that the constraining effect of  legal advice could 
lead to “policy distortion,” where the political branches are inhibited from taking legit-
imate and constitutional actions because of  overly cautious legal advice. We also con-
sider why executive legal review has these effects and the incentives behind its reliance 
by the political executive. Finally, we map the different possible effects to the variables 
outlined in Section 3.

In Section 5 we argue that three normative points emerge from our analysis. First, 
there is no “optimal” structure for executive legal review, but it can come in many dif-
ferent manifestations along the different variables we identify in Section 3, each with 
their own difficult normative tradeoffs which involve inescapably political choices. 
Second, given their importance, constitutional design should consider very carefully 
the possible consequences of  structural choices around legal advice, and comparative 
constitutional law should pay a great deal more attention to this phenomenon in an 
attempt to map and better understand the culture around legal advice and its effects. 
The basis for appointing executive lawyers; codification of  their precise role and  pur-
pose in constitution and statute; and the ethics and norms which govern their work: all 
these merit close attention. Finally, we argue there is at least one normatively desirable 
feature that executive legal review should have—some minimum level of  transparency 
that can enable robust scrutiny of  advice. Without this, it is difficult to even know the 
influence the advisor might have and is likely to insulate the advice from any contest of  
debate, which is not a desirable trait for constitutional democracies.

2. Structure of  executive legal review in four systems
To ground an analysis of  the role of  executive legal advisors in providing advice, 
we will focus on four illustrative comparative examples. In order to have some 
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broad similarities to anchor our comparison, we have chosen four English-speaking 
jurisdictions that share certain similarities and certain core differences: the United 
States, Canada, Ireland, and the United Kingdom. Each of  these jurisdictions has a 
government lawyer in the form of  an attorney general (AG) that derives its roots from 
the historical role of  the attorney general in the English legal system as legal advisor 
to the Crown and one of  the most important law officers. Each legal system has taken 
this role in a different direction, and the provision of  constitutional advice in each 
place has distinctive features.

The jurisdictions are also more broadly comparable. Ireland, Canada, and the United 
Kingdom all have some close variation of  the Westminster parliamentary system, al-
beit with different constitutional structures: Ireland with a written constitution and 
strong form judicial review; Canada with a written Constitution and Charter of  Rights 
and at least quasi-strong form review;3 and the United Kingdom with an uncodified 
constitution, a codified set of  statutory rights, and weak form judicial review. The 
United States has diverged somewhat further from the Westminster model, with a 
strong presidential system and a written constitution with strong form judicial review. 
All four have at least predominantly common law legal systems. These similarities an-
chor the comparison and render the differences in approach to constitutional advice 
by legal advisors interesting and instructive. There are many other examples from di-
verse jurisdictions that have interesting variations on executive legal advisors and are 
worthy of  detailed comparative study.4 At this juncture, however, the similarity in the 
origins of  these traditions, and their varied outcomes, provides an interesting compar-
ison and a starting point for future work. We also restrict our focus to the work of  apex 
legal advisors—those who provide advice to the political executive on the most salient 
issues, and do not focus in detail on the work of  civil servant lawyers who handle the 
day-to-day legal work of  the administrative state which might not attract the atten-
tion of  the political executive.

2.1. The United States

A core function of  the president of  the United States is to take care the laws are faith-
fully executed.5 Interpretation of  the law is essential to its execution, and so the 
president acts as both law-interpreter and law-enforcer, making countless decisions 
implicating questions of  constitutionality and legality.6 Every president from 
Washington has received legal advice from executive branch lawyers.7 There is no 

3 See J.L. Hiebert, Is It Too Late to Rehabilitate Canada’s Notwithstanding Clause?, 23 sup. Ct. L. ReV. 169 (2004).
4 In particular, Councils of  State/Conseils d’état systems would make for fascinating counterparts to an 

Attorney General model, and to systems that combine this with some form of  advisory or pre-enactment 
judicial review such as Ireland or Canada. In addition, Japan’s cabinet legislation bureau provides an in-
teresting and generally under-explored example of  influential constitutional advice.

5 U.s. Const. art. II.
6 See Dawn E. Johnsen, Faithfully Executing the Laws: Internal Legal Constraints on Executive Power, 4 UCLA 

L. ReV. 1560, 1564 (2007).
7 Arthur H. Garrison, The Opinions of  the Attorney General and the Office of  Legal Counsel: How and Why They 

Are Significant, 76 aLb. L. ReV. 217, 220 (2012).
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explicit constitutional basis for executive lawyers, but there is a statutory basis: the 
Judiciary Act 1789 provides that the US Attorney General shall be head of  the Justice 
Department and, inter alia, “give his advice and opinion upon questions of  law when 
required by the president of  the United States, or when requested by the heads of  any 
of  the departments, touching any matters that may concern their departments.”8 The 
AG serves at the pleasure of  the president.

The expansion of  the federal government following the New Deal made it less plau-
sible for Attorneys General, who also head the Department of  Justice, to personally dis-
charge their statutory function to provide legal advice to the executive branch. Since 
1950, this function has been delegated to the Office of  Legal Counsel (OLC). The core 
function of  the OLC is to act as a source of  legal advice to the presidency and other ex-
ecutive departments when requested. Sometimes this responsibility is shared with the 
White House Counsel’s Office (WHC), part of  the president’s White House staff. The 
WHC acts as the president’s personal legal adviser, providing advice and assistance on 
issues as diverse as judicial nominations, conflicts of  interest and ethical issues, and 
managing contact with Congress to advance the president’s legislative agenda.9

2.2. The United Kingdom

At the apex of  government legal advisors stand the Attorney General for England and 
Wales (“AG”), the Solicitor General for England and Wales (who both advise the UK 
and Welsh governments),10 and the Advocate General for Scotland (who advises the 
UK government on Scots law). This group of  senior lawyers is collectively known as 
“the Law Officers,”11 whose main function is to serve as legal advisors to the Crown 
via her Prime Minister and Cabinet.12 The law officers are, by convention, members of  
government but not members of  cabinet13 and traditionally only attended its meetings 
on a case-by-case basis if  need for advice arose.14 However, recent AGs have reported 
there is now an “expectation” the AG will attend every cabinet meeting.15

The apex position of  the law officers has no statutory basis as such, but over the 
years, the Cabinet Office’s Ministerial Code has specified that they must be consulted 

8 Judiciary Act of  1789, ch. 20, § 35, 1 Stat. 73, 92.
9 Trevor Morrison, Constitutional Alarmism, 124 HaRV. L. ReV. 1709, 1732 (2011).
10 The AG of  England and Wales also holds the Office of  Advocate General for Northern Ireland and advises 

the UK government on Northern Irish law.
11  J.L.J. edwaRds, tHe attoRney GeneRaL, poLItICs, and tHe pubLIC InteRest 1–11 (1984).
12 Conor Casey & John Larkin QC, The Attorney General and Renewed Controversy Over the Law/Politics Divide, 

26 edInb. L. ReV. 228–238. Their advice-giving role is seen as complementary to the work of  the Lord 
Chancellor in securing compliance with the rule of  law. Since the Constitutional Reform Act 2005, the 
Lord Chancellor’s role in the cabinet has been to safeguard the independence of  the judiciary and the 
rule of  law on a more systemic level. See H.L. Const. Comm., tHe LoRd CHanCeLLoR: sIxtH RepoRt ¶¶ 69–81 
(Dec. 2014).

13 The AG has not been a member of  cabinet since 1928. edwaRds, supra note 11, at 310–18.
14 Elwyn Jones, The Office of  Attorney-General, 27 CambRIdGe. L. ReV. 43, 47 (1969).
15 Conor McCormick & Graeme Cowie, The Law Officers: A  Constitutional and Functional Overview 49 

(House of  Commons Library Briefing Paper, May 28, 2020), https://commonslibrary.parliament.uk/
research-briefings/cbp-8919/.
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if  the legal consequences of  action by the government have important policy 
repercussions; if  a department legal advisor is unsure of  the legality or constitution-
ality of  legislation; if  the vires of  subordinate legislation is in dispute; and where two or 
more departmental advisors are in disagreement.16 There is thus no legally grounded 
central control over the provision of  legal advice,17 but a firm convention that the AG’s 
advice be sought out in certain serious circumstances and accepted as authoritative 
when provided.18 This makes them a quasi-centralized source for legal advice for all 
government departments, helping to co-ordinate executive legal policy with respect to 
the most thorny and sensitive issues.19

2.3. Ireland

Unlike their US and UK counterparts, the Irish Attorneys General are given consti-
tutional status via Article 30 of  the Irish Constitution. Article 30 provides that the 
AG is “the adviser of  the Government in matters of  law and legal opinion.”20 The 
Attorney is the legal adviser of  the government and its various departments, and not 
the parliament or the (non-executive) president.21 At the same time, the AG operates 
with a greater degree of  formal independence from government than the UK, as the 
Constitution expressly provides the Attorney General “shall not be a member of  the 
Government,”22 although the AG attends cabinet meetings. Any policy containing 
“any substantive constitutional or legal dimension” must be brought to the Attorney 
General’s Office for consultation before being brought to Cabinet for discussion. The 
Office remains involved in an advisory capacity throughout the formulation of  policy 
and the drafting and passage of  legislation by government.

2.4. Canada

The Attorney General in Canada is the chief  law officer of  the Crown, but it is not an 
independent office, nor one that sits even notionally apart from Cabinet by virtue of  
delegation. It is, instead, a fused role that is held by the cabinet minister who serves 
as Minister of  Justice. This is laid out in section 2 of  the Department of  Justice Act 
which states that the Minister of  Justice is “ex officio Her Majesty’s Attorney General 
of  Canada.”23 The AG is responsible for, inter alia, the provision of  advice on “all 

16 mInIsteRIaL Code: a  Code of ConduCt and GuIdanCe on pRoCeduRes foR mInIsteRs ¶ 22 (2001) [hereinafter 
mInIsteRIaL Code 2001].

17 edwaRds, supra note 11, 192.
18 mInIsteRIaL Code: a Code of ConduCt and GuIdanCe on pRoCeduRes foR mInIsteRs ¶ 2.10 (2018) [hereinafter 

mInIsteRIaL Code 2018].
19 Id.
20 See ConstItutIon of IReLand 1937, arts. 30.1 & 30.4. The Constitution also makes the Attorney General 

responsible for prosecution of  crimes in the name of  the People, but this has been delegated by law to a 
dedicated Director of  Public Prosecutions. Prosecution of  Offences Act 1974. See James Casey, tHe IRIsH 
Law offICeRs (1996).

21 David Gwynn Morgan, Mary Robinson’s Presidency: Relations with the Government, 34 IR. JuRIst 256, 
259 (1999).

22 ConstItutIon of IReLand 1937, art. 30.1.
23 Previously the case under the Ministry of  Justice Act 1868.
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matters of  law” referred to the AG by the Crown. This in addition to the powers of  the 
Minister for oversight of  justice policy and the justice system, and all the traditional 
roles and responsibilities of  the English Attorney General, including the litigating on 
behalf  of  the Crown.24 (The office of  Solicitor General also existed until 2005, when 
it was reorganized into the role of  Minster of  Public Safety.) This brief  obviously 
encompasses the provision of  constitutional advice of  many sorts to the executive, 
including the Constitution Acts of  1867 and 1982, as well as the Charter of  Rights. 
In addition to these functions, the Attorney General has statutory reporting duties to 
parliament in respect of  the Charter, which is discussed below.

2.5. Vagueness in definition of roles

A common feature of  each system is the largely conventional and uncodified nature 
of  the role of  executive legal advisors. These jurisdictions do not lay down in detail, 
in law or the constitution, the structures or processes around executive legal advice. 
The OLC and WHC are not mentioned anywhere the text of  the US Constitution, and 
their functions & role are largely a matter of  political practice. The same is true of  the 
Canadian Attorney General, which also has only scant statutory elaboration. The UK 
AG’s role in the constitutional order lacks a statutory basis, and is largely a matter of  
long-standing custom and convention. The Irish Constitution mentions the AG, but 
there is nothing in the constitutional text or in statute to suggest how this role should 
be carried out.

There are several possible reasons for this. First, these offices and roles derive from 
the English Attorney General, which developed in the English constitutional tradi-
tion of  gradual evolution of  uncodified conventions, and so may have continued in 
that vein. Second, these roles are perhaps conceived as similar to lawyers in private 
practice—simply giving legal advice—and it might be thought neither necessary 
nor possible to detail what this entails or to mandate certain processes around it. 
Third, the powers and functions of  the executive are often underspecified in these 
systems in many respects; the role of  legal advisors is only one example, and likely a 
symptom of  this.25

There is an absence of  a clear rule in any of  these jurisdictions as to the status of  
this legal advice: to what extent is the executive bound to legal advice? This has largely 
developed as a matter of  practice, and because the provision of  legal advice is often not 
transparent, it can be hard to know. However, available evidence indicates that in each 
system the work of  executive lawyers is deeply entrenched in policy making, and it 
seems to be very rare for the executive to advance its own legal or constitutional inter-
pretation that runs contrary to its advisor’s guidance. This alone raises the question of  
how independent this advice is in practice, which will be discussed below.

24 Andrew Flavelle Martin, The Attorney General’s Forgotten Role as Legal Advisor to the Legislature, 52 U.B.C. 
L. REV. 201, 203 (2019).

25 Paul Craig & Adam Tomkins, Introduction, in tHe exeCutIVe and pubLIC Law: poweR and aCCountabILIty In 
CompaRatIVe peRspeCtIVe 1, 4 (Paul Craig & Adam Tomkins eds., 2006).
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3. Variables of  executive lawyering
The work of  executive lawyers seems to have at least four crucial variables. Executive 
lawyers in each system can be: (i) political or technocratic; (ii) secret or public in their 
provision of  advice; (iii) “court-mimicking” (advising what courts would or may do) 
or “political constitutionalist” (encouraging or enabling the political branches to take 
interpretations specific to their role); or (iv) centralized in a single office or entity or 
diffused amongst various executive actors. These are not binaries but rather the ends 
of  a spectrum: the practices of  executive legal advisors may sit between these notional 
poles and move along this spectrum. This variability, we argue, means that this prac-
tice can be structured and used in a manner most suitable to the executive. As we will 
discuss in more detail in Sections 4 and 5, these variables greatly affect the influence 
and effect of  executive lawyering on the wider constitutional order.

3.1. Political or technocratic appointment

The first variable is the degree to which executive lawyers are, or are said to be, political 
or technocratic: is this a political role, which would involve substantial political judg-
ment on the law, or a technocratic legal role that relies on solely legal considerations? 
In all four jurisdictions, we see some hedging between these positions in a manner 
that can be confusing: political appointments are the norm, but even in the most po-
litically enmeshed system, a belief  in (or at least a rhetoric of) detached legal judg-
ment prevails. The question of  the independence of  the advice in practice is considered 
elsewhere.

The UK law officers are, by convention, not members of  the cabinet to which they 
give advice. However, as the UK AG is invariably a member of  a political party, a 
member of  parliament (MP), a Minister of  government, and increasingly attends cab-
inet meetings as a matter of  expectation, it would be “highly disingenuous” to view 
the office holder as having nothing to do with politics. Rather, the UK AG is inescap-
ably a “highly political animal.”26 The law officers are supported in their work by a 
small staff  of  career civil service legal and administrative assistants.

The leadership of  the US OLC and WHC are both dominated by political lawyers 
appointed by the president.27 The individuals who fill these posts typically have impec-
cable professional credentials, but political connections are also important, and the 
legal views of  leading lawyers in the OLC will typically correspond to those of  the in-
cumbent president.28 These attorneys are assisted in turn by recent graduates from elite 
law schools who serve as attorney-advisors for a period of  two or three years. While 
the OLC retains several career lawyers which provide it an element of  institutional 
continuity, given the explicitly political bent of  appointment, the leadership of  both 
it and the WHC regularly fluctuates, altering with every change in administration.

26 Jones, supra note 14, at 50.
27 Renan, supra note 1, at 829.
28 bRuCe aCkeRman, tHe deCLIne and faLL of tHe ameRICan RepubLIC 105 (2010).
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The Canadian Attorney General, also being the Minister of  Justice, is a politician 
of  some eminence, who will almost always have a background or qualification in the 
law. As with any other Ministry, the appointment is presumably made on the basis of  
political considerations and an assessment of  political acumen. The AG’s position at 
Cabinet is in no way independent of  his or her status as Minister; the entitlement to at-
tend Cabinet is solely by virtue of  the Ministry.29 Given the fusion of  these offices, there 
is no pretense of  any formal political independence for the office.

The Irish AG has almost always been a lawyer in private practice of  long standing 
and some professional eminence. However, the AG also generally has been a member 
of, or has had some political affiliation with, one of  the political parties in govern-
ment.30 Although not formally a member of  government, the Irish AG enjoys a close 
relationship with the executive, attending all Cabinet meetings, and serving at the 
pleasure of  the Taoiseach (Prime Minister). In a break with the Westminster tradi-
tion, the AG is not usually a member of  parliament. Although the AG is a political 
appointment, the Office’s staff  are independent, permanent civil servants, recruited 
from the ranks of  practicing lawyers, to support the discharge of  duties of  the AG role. 
Prominent barristers in private practice are also employed on an individual basis to 
write opinions and give detailed advice on certain discrete points of  law.31

All these systems blend, to different degrees, the political and technocratic aspects 
of  executive legal advice. All systems have some significant political component to the 
appointments process, at least at their apex. Yet even in Canada, where the advisor is 
a full cabinet Minister, Kelly and Hennigar note that when the role of  the Attorney 
General has proven controversial in the past, all sides have stated the AG should pro-
vide impartial and independent advice, and argued only about the means by which 
this should be achieved.32 The UK AG is also an explicitly political appointee, given they 
remain a member of  a political party, an elected MP, and Minister of  the government, 
but is said to be independent of  that government in pursuing an impartial assessment 
of  its policies against what the law requires. The overt politics of  the US appointments 
system, and the ideological loyalty to an incumbent president’s constitutional views, 
is offset by the elite professional credentials of  the appointees to the OLC and WHC. 
The Irish system perhaps purports to be the least political: Ireland’s Attorney General, 
drawn from a circle of  elite practitioners, is taken to be providing technocratic, inde-
pendent advice. Any loose political affiliations are generally not considered relevant.

The focus on technocratic competence in all jurisdictions is noteworthy and 
suggests a belief  in (or a desire to perpetuate a belief  in) a division of  law and politics 
to a significant degree. All jurisdictions also appear to have some division of  labor be-
tween ordinary day-to-day legal issues, which are more likely to be dealt with by civil 

29 See James B. Kelly & Matthew A. Hennigar, The Canadian Charter of  Rights and the Minister of  Justice: Weak-
form Review Within a Constitutional Charter of  Rights, 10 Int’L J. Const. L. 35, 46 (2010).

30 Casey, supra note 20, at 305.
31 See David Kenny & Conor Casey, A One Person Supreme Court? The Attorney General, Constitutional Advice to 

Government, and the Case for Transparency, 42 dubLIn U. L.J. 89, 94 (2019).
32 Kelly & Hennigar, supra note 29, at 46–48.

D
ow

nloaded from
 https://academ

ic.oup.com
/icon/advance-article/doi/10.1093/icon/m

oac034/6633773 by guest on 08 July 2022



Articles

servant lawyers appointed solely on the basis of  technocratic competence, and issues 
of  high political salience, which are likely to be dealt with by lawyers whose appoint-
ment has a basis in political sympathy with the executive.33

3.2. Advice secret or public

The second axis of  variability is the extent to which executive legal advisors publish 
their advice, either to parliament or to the public. Here we again see some variability 
and some tension: there tends to be a level of  secrecy around the provision of  advice, 
which is unsurprising given that these legal cultures have some ethic of  secrecy in 
respect of  legal advice generally, and around the workings of  the executive. However, 
we see significant variation in this, as well as some acknowledgement of  the partic-
ular considerations around government legal advice in moves towards mechanisms of  
accountability/disclosure.

Intense confidentiality pervades the provision of  executive legal advice in the United 
Kingdom. Although as a government minister, the AG is accountable and responsible 
to parliament, there is a strong constitutional convention against disclosure of  AG 
advice.34 This convention is contained in the Ministerial Code and generally respected. 
However, legal advice has been disclosed in exceptional circumstances,35 including 
advice concerning the legal implications of  the proposed United Kingdom–European 
Union Withdrawal Agreement in early 2019. The government has also published 
summary versions of  legal advice it has received on several occasions concerning the 
use of  armed force abroad. Such disclosures are the exception, not the rule, and re-
main the discretion of  the executive.

The advice of  the Irish Attorney General is very rarely published, and its secrecy is 
the most extreme among the jurisdictions examined here. A convention to this effect 
grew out of  the earliest days of  Irish independence and has become even stronger in 
recent years, such that publication is almost unheard of, with even summary versions 
of  the AG’s advice a vanishing rare political occurrence. The fact of  the advice—that 
the AG has advised that some policy is constitutional or not—is often disclosed if  the 
policy is politically controversial and questioned in parliament. This attitude fits with 
a general inclination towards secrecy in the Irish public service.36

Canada does not have any tradition of  disclosure of  the Attorney General’s legal ad-
vice. This advice is subject to legal privilege, but this of  course could be waived. Unlike 
the other jurisdictions considered here, the AG is a full minister and sits in Cabinet by 
virtue of  that role. Canada has a principle of  cabinet confidentiality,37 which allows 
members of  cabinet to freely express themselves. Revealing the AG/Minister’s views 

33 See, in respect of  Canada, Vanessa MacDonnell, The Civil Servant’s Role in the Implementation of  
Constitutional Rights, 13 Int’L J. Const. L. 383 (2015).

34 K.A. Kyriakides, The Advisory Functions of  the Attorney-General, 1 HeRtfoRdsHIRe L.J. 73, 76 (2003).
35 ben yonG, GoVeRnment LawyeRs and tHe pRoVIsIon of LeGaL adVICe wItHIn wHIteHaLL 62 (2013), https://

consoc.org.uk/wp-content/uploads/2013/11/J1336_GovernmentLawyers_WEB.pdf.
36 Casey, supra note 20, at 142–3.
37 See Babcock v. Canada (2002) SCC 57 (Can.).
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on constitutional matters could be thought to compromise this confidentiality to some 
degree. As a result, the nature of  the advice and its influence are “difficult to assess.”38 
However, in respect of  rights matters, there has been a separate duty on the AG: to 
report to parliament any inconsistency she find between a government legislative pro-
posal and the Charter of  Rights. Section 4.1 of  the Department of  Justice Act provides 
that the Minister shall examine every Bill introduced by government “to ascertain 
whether any of  the provisions thereof  are inconsistent with” the Charter and “report 
any such inconsistency to the House of  Commons.”39 This creates something like a 
duty of  disclosure in the event that the government proceeds with a proposal that 
the AG believes to be incompatible. In practice, however, no statements of  inconsist-
ency have ever been made, even when laws have explicitly reversed a Supreme Court 
ruling, leading Kelly and Hennigar to describe this statutory process as “broken.”40 
The failure can be put down to the executive’s interpretation—upheld by the courts—
that this duty exist only where the AG believes there to be no argument “of  a serious 
and professional nature” for a Charter-consistent interpretation of  the legislation.41 
A  new practice has developed in recent years to address the limitations of  this re-
porting procedure: the Charter statement, discussed in Section 5.

The US system exhibits, by contrast, relative transparency. Many OLC opinions 
are published and OLC best practice guidelines explicitly dedicate the office to pub-
lication of  their important opinions where possible.42 However, not all opinions are 
made public, as much of  OLC’s work is confidential, implicating classified information 
or national security concerns.43 Indeed, some of  OLC’s most controversial opinions 
are withheld, such as infamous memos concerning the legality of  “enhanced inter-
rogation” authored during the Bush presidency. These were not disclosed until the 
Obama administration. Another controversial example was the heavy redaction of  an 
OLC opinion sanctioning the legality of  drone strikes against enemy combatants—in-
cluding US citizens—abroad.44 Ultimately, the president decides whether and when to 
release a sensitive legal opinion, and the extent of  disclosure.45

In each system, the executive exercises high levels of  informational control over the 
disclosure of  legal advice to external political actors. Non-disclosure limits the ability 
of  parliament or the public to mount constitutional or legality-based critiques of  the 
executive’s agenda and policy positions that are grounded in this advice, making it a 
useful tool of  executive governance.

38 Janet HIebeRt, CHaRteR ConfLICts: wHat Is paRLIament’s RoLe? 8 (2002).
39 There is a similar duty in section 3(1) of  the Bill of  Rights, S.C. 1960, c. 44 (Can.), and the Statutory 

Instruments Act, R.S.C. 1985, c. S-22 (Can.).
40 Kelly & Hennigar, supra note 29, at 38.
41 Schmidt v. Attorney General of  Canada 2016 FC 269, ¶ 134, 2018 FCA 55. See Martin, supra note 24.
42 Off. Legal Counsel, Memorandum for Attorneys of  the Office: Best Practice for OLC Legal 

Advice and Written Opinions 5–6 (last updated July 16, 2014), www.justice.gov/olc/
best-practices-olc-legal-advice-and-written-opinions.

43 Bradley Lipton, A Call for Institutional Reform of  the Office of  Legal Counsel, 4 HaRV. L.  & poL. ReV. 
249 (2010).

44 Developments in the Law: Presidential Authority, 125 HaRV. L. ReV. 2057, 2105 (2012).
45 Renan, supra note 1, at 852.
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3.3. “Court-mimicking” or “political constitutionalist” advice

A third significant variable is the nature of  legal advice and its framing. There seem 
to be at least two distinct approaches, although again some elision is possible. First, 
the advisor can focus on judicial interpretation and application of  the constitutional 
document and center their advice on this, attempting, insofar as possible, to mimic, 
predict, or preempt the actions of  courts reviewing legislation or executive action for 
constitutionality. This generally entails the assumption that the judiciary are the most 
appropriate agents of  constitutional interpretation. Second, the advisor can adopt a 
distinctive perspective on the constitution, based on the particular position, powers, 
and responsibilities of  the branches of  government being advised. This could be be-
cause the courts have not comprehensively identified all relevant points of  law; be-
cause the courts will defer to the other branches’ view of  the constitution in particular 
respects; or because of  a view that the constitution can and should be interpreted inde-
pendently by the political branches in a manner distinct from judicial interpretation. 
The secrecy surrounding the provision of  legal advice makes it difficult to know for 
sure what practice prevails in the jurisdiction under consideration, but it is possible to 
get some sense of this.

Given the secrecy surrounding executive legal advice in the United Kingdom, it 
is hard to be definitive about the substantive norms governing its provision. Walker 
notes it is unclear whether the AG’s constitutional duty is to give the most authori-
tative interpretation of  the law, regardless of  the government’s position, or to choose 
from a range of  plausible interpretations of  the law that which is most conducive to the 
government’s policy interests.46 The self-professed ideal pursued by the law officers is 
to offer impartial detached advice in the manner of  counsel’s advice to any client: to 
give an objective analysis of  the law as he see it.47 However, government legal advisors 
also seek to combine the professional detachment of  the trained lawyer with a de-
sire to share in the common goal of  implementing policy objectives.48 As one former 
holder of  the office put it, although the law officer must strive to act in an impartial 
and quasi-judicial manner which discharging his functions, they are inescapably po-
litical to some degree.49 While the ideal pursued is detached and impartial assessment 
of  what the law requires, the dual political and legal role of  the AG creates poten-
tial for conflict of  interest, particularly over controversial issues of  interest to the gov-
ernment.50 Jowell has argued that this fusion results in an inherent tension between 
the AG’s political and legal roles and “inevitably lends itself  to charges of  political 
bias in legal decisions.”51 In short, while the AG’s work strives to be (or to appear) 

46 Neil Walker, The Antinomies of  the Law Officers, in tHe natuRe of tHe CRown 135, 159 (Sunkin Maurice & 
Sebastian Payne eds., 1999); Conor Casey, The Law Officers: The Relationship Between Executive Lawyers and 
Executive Power in Ireland and the United Kingdom, in ConstItutIons undeR pRessuRe: tHe bRexIt CHaLLenGe foR 
IReLand and tHe uk 292 (Oran Doyle, Aileen McHarg, & Jo Murkins eds., 2021).

47 Jones, supra note 14, at 50.
48 edwaRds, supra note 11, at 185.
49 Jones, supra note 14, at 69.
50 edwaRds, supra note 11, 61.
51 Jeffrey Jowell QC, Politics and the Law: Constitutional Balance or Institutional Confusion 11 (Oct. 17 2006), 

https://justice.org.uk/politics-and-the-law/.
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court-mimicking, ideological considerations may play more heavily into formation of  
its advice than this allows.

The substantive norms underpinning executive review in Ireland are also shrouded 
in secrecy, making it similarly unclear precisely what standard the AG applies when 
assessing constitutionality. It appears, however, that it is heavily focused on the ju-
diciary, and court-mimicking. Conversely, there is no evidence that the AG tries to 
consider issues of  constitutionality in a less tactical, broader way, or encourages the 
government to form independent or distinct constitutional interpretations by virtue 
of  its institutional role.52 Nor is there evidence of  highly partisan advice. Ireland is rel-
atively uncritical in its political acceptance of  judicial supremacy over constitutional 
interpretation and belief  in the autonomy of  legal reasoning from politics.53 Moreover, 
the AG has virtually always been a practicing barrister of  some standing; his advisory 
counsel staff  have been practicing lawyers of  several years; and practicing barristers 
are regularly brought in to assist with constitutional advice. Being more immersed in 
the courts, and less in politics, might produce a court-centric mode of  advice rather 
than one that facilitates politics or sees politics as an independent locus of  constitu-
tional interpretation.

Again, the general practice for the Canadian AG not to publish his or her advice 
means that we cannot know for sure what approach is adopted. What evidence 
exists suggests that the “viability of  the policy in terms of  judicial review” and “risk 
assessment” of  invalidation form a core part of  the process.54 Moreover, a two-stage 
approach to limitations—considering first infringement and then limitation/justifica-
tion—has been adopted, mirroring the Supreme Court’s approach to the section 1 
limitations clause and proportionality. There is some evidence, however, that it allows 
for independent interpretations of  the Charter that do not match, and even contra-
dict, the courts’ interpretation. This might follow from the political nature of  the AG, 
making it more likely that advice would prioritize the executive’s view of  the constitu-
tion. Kelly and Hennigar note several instances of  “dialogic” laws have been instances 
of  override by stealth: that the legislature (on the initiative of  the government) have 
defied Charter rulings of  courts and enacted laws to circumvent these rulings and/or 
persuade the courts to change their minds on the interpretation of  the Charter. This 
is done in ordinary law, “without recourse to the recognized weak-form mechanisms 
within the Canadian legal system.”55 This suggests at least some Attorneys General 
adopting or endorsing constitutional interpretations contrary to the courts. Hiebert 
argues that this sort of  approach is appropriate, and merely “Charter proofing” by 
“imitating” judicial reasoning would be a “serious mistake,” coming at the cost of  
distinctive executive and parliamentary views on the proper scope and meaning of  
Charter rights.56

52 Kenny & Casey, supra note 31.
53 See Eoin Daly, Reappraising Judicial Supremacy in the Irish Constitutional Tradition, in JudGes, poLItICs and tHe 

IRIsH ConstItutIon 29 (Tom Hickey, Laura Cahillane, & James Gallen eds., 2017).
54 HIebeRt, supra note 38, at 8.
55 Kelly & Hennigar, supra note 29, at 37–8.
56 HIebeRt, supra note 38, at 54–5.
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The OLC in the United States emphasizes the need for its attorneys to observe robust 
detachment from political pressure, and strong attachment to professional integrity 
and lawyerly craft.57 However, former staff  and the Office’s best practice guidelines 
make it clear the substantive norms governing its advice giving self-consciously 
differ from a court. One former head described advice from the OLC as neither like 
advice from a private attorney nor like a politically neutral ruling from a court, but 
something “inevitably, uncomfortably, in between.”58 An OLC attorney “help[s] the 
President find legal ways to achieve his ends, especially in connection with national 
security.”59 The OLC is therefore caught between defining the limits of  executive ac-
tion in a relatively detached manner and the president’s desire to operationalize policy 
choices.60 Whether the OLC strikes the right balance between facilitating presidential 
action without straying into partisan advice-giving has proved immensely controver-
sial. Ackerman, for example, argues that the relative absence of  career lawyers in the 
OLC means the office is weak in institutional memory, packed with staff  that combine 
mastery of  technical legal craft with a strong belief  in presidential power. This results 
in the OLC justifying robust uses of  executive power.61

Taken together, these systems demonstrate the breadth of  variety of  the norms 
which can govern provision of  executive legal advice. They also show distinct attitudes 
on what government adherence to the rule of  law requires, with the meaning and 
nature of  such a commitment differing between jurisdictions. On one extreme, seem-
ingly illustrated by Ireland, advice can be highly formalist and court-mimicking, based 
on probabilistic assessment—having regard to the prevailing law and outlook of  the 
courts—of  an executive measure being invalidated or condemned by the courts on 
constitutional or legal grounds. On the other pole, as embodied by the OLC, advice can 
offer independent, institutionally specific viewpoints of  the Constitution cultivated by 
the political branches. The United Kingdom and Canada fall somewhere in between, 
although it is hard to know precisely where.

3.4. Centralized or diffused legal advice

The final relevant variable is the extent to which advice is centralized in the chief  legal 
advisor or delegated to other parts of  the executive, and how this is done. If  the chief  
advisor is more likely to be politically influenced than civil service legal advisors at 
departmental/ministerial level, then centralization will tend to increase executive 
influence.

Ireland, unsurprisingly for a small country, has a high degree of  centralization. 
Any policy proposal with major constitutional or legal implications will come to the 
Attorney General’s Office. A recent former AG has thus described the office as a sort 
of  “hub” for governmental business, with almost every major government initiative 

57 aCkeRman, supra note 28, at 103.
58 JaCk GoLdsmItH, tHe teRRoR pResIdenCy 35 (2009).
59 Id. at 38.
60 GRIffIn b. beLL & RonaLd J. ostRow, takInG CaRe of tHe Law 185 (1982).
61 aCkeRman, supra note 28, at 97.
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coming before it.62 Where more detailed legal advice is needed, this is sought before the 
circulation of  a formal policy memo government. Where it is not obtained, the policy 
may not be allowed to go to Cabinet. In the ordinary course of  things, all policymaking 
and lawmaking is subject to the influence of  the AG.

The structure of  the process of  legal advice giving to the executive in the United 
Kingdom is characterized by both pluralism and centralization.63 A majority of  govern-
ment departments rely on either their internal legal advisers or the Government Legal 
Department (GLD)—which has a large staff  and is headed by the Treasury Solicitor—
for first instance legal advice.64 However, as noted above, advice is centralized in the 
sense that the law officers help to coordinate government legal policy concerning the 
most important issues.65 Law officers must be consulted in several scenarios: if  the legal 
consequences of  an action by the government have important policy repercussions; if  
a department legal advisor is unsure of  the legality or constitutionality of  legislation; 
if  the vires of  subordinate legislation is in question; or where two or more department 
advisors are in disagreement.66 As such, we can say that the provision of  advice on 
critical constitutional matters is highly centralized even though the provision of  legal 
advice in general is more diffuse.

The Canadian system, similarly, is partly centralized and partly diffused. The AG, 
with the help of  Justice Department lawyers, is responsible for the provision of  major 
legal advice, especially when it comes to Charter issues. Hiebert notes that this was 
the source of  tension in the early years of  the Charter, as the other departments may 
have come to resent the increased influence of  Justice lawyers in the policymaking 
process.67 However, this process eventually led to a new bureaucratic culture that was 
far more conscious of  rights issues, which we might take to mean that judgment on 
Charter questions on some level was diffused to the departments. MacDonnell, on the 
other hand, has argued that civil servants can and should do more in this respect, 
that they should view “rights implementation” as a major constitutional function that 
they exercise.68 Thus, though there is some diffusion, it is limited, and a large degree 
of  centralization remains.

The structure of  the process of  legal advice giving to the president in the United 
States is also characterized by a measure of  pluralism and diffusion and can vary be-
tween administrations. Obviously, given the large scale of  the federal government, 
day-to-day legal questions are dealt with by internal legal advisors in federal agencies 

62 Anne Marie-Hardiman, The Lawyer at the Centre, 22 baR ReV. 124, (2017).
63 Jones, supra note 14, at 46.
64 Barry K. Winetrobe, Legal Advice and Representation for Parliament, in tHe Law and paRLIament 88, 95 

(Dawn Oliver & Gavin Drewry eds., 1998); Conor Casey & John Larkin QC, Crossing the Line: The Attorney 
General and the Law/Politics Divide, in poLICy exCHanGe: JudICIaL poweR pRoJeCt 9 (2022).

65 S.C. Silkin, The Function and Position of  the Attorney-General in the United Kingdom, 12 BRAC. L.  J. 29, 
34 (1978).

66 See mInIsteRIaL Code 2001, supra note 16, ¶ 22; mInIsteRIaL Code: a Code of etHICs and pRoCeduRaL GuIdanCe 
foR mInIsteRs ¶¶ 6.22–6.44 (2005); mInIsteRIaL Code 2018, supra note 18, ¶¶ 2.10–2.13.

67 HIebeRt, supra note 38, at 9.
68 MacDonnell, supra note 33, at 385.
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and departments.69 But there is also a diffusion at the apex level, insofar as there are 
several potential advisors amongst whom the president can choose. It is ultimately up 
to the president to take care that the laws are faithfully executed. As there is no statu-
tory or constitutional requirement that he seek out and bind himself  to anyone’s legal 
advice, the president is entitled to adopt a judgment about whether a course of  action 
is lawful or constitutional.70 The president could opt for a highly formalized OLC-led 
approach, or for a more informal arrangement, which might allow the president to 
shop for the most useful advice (say from the OLC or the White House Counsel) for the 
task at hand.71 Should disagreement arise between these offices, the president can, 
and on occasion has, opted to follow a preferred legal opinion provided by the WHC.72

As with the other variables explored, each system highlights the discretion available 
to the executive to structure the provision of  legal advice. In Ireland, we see a near 
complete centralization of  advice and an absence of  institutional competitors for pro-
vision of  legal advice for important political issues. The UK and Canada mix centrali-
zation and diffusion to different degrees, still exhibiting a high degree of  centralization 
on constitutional issues. The United States presents the most diffused model.

3.5. Executive legal advice not an exogenous constraint

Taking the variables together, we can see that there is a great deal of  discretion in how 
to structure executive legal advice. Its configuration involves—consciously or inad-
vertently, explicitly or implicitly—considerable choices and tradeoffs by the political 
executive. Since the role of  executive lawyers is not fixed, legal advice to the executive 
is not, as Renan puts it, an exogenous constraint on the executive, simply binding it 
to the law.73 While it can be a legalistic constraint over executive action in certain 
configurations, it can in others be a powerful tool for facilitating greater executive pre-
dominance over law and policymaking. This raises the possibility that executive legal 
advice could be a constitutional mechanism capable of  being structured by elite po-
litical actors in a manner most suitable to them. In Section 4, we explore how choices 
in respect of  these variables can alter the effect of  executive lawyers on constitutional 
politics.

4. Impact on executive power
Executive constitutional advice is ultimately Janus-faced in its impact on the consti-
tutional order. On the one hand, it can act as a potentially powerful constraint on 

69 David Fontana, Executive Branch Legalisms, 126 HaRV. L. ReV. f. 21 (2012).
70 See generally Morrison, supra note 9.
71 Rebecca Ingber, The Obama War Powers Legacy and the Internal Forces That Entrench Executive Power, 110 

am. J. Int’L. L. 680, 692 (2016).
72 A prominent recent example came during the Obama administration, when the President preferred 

the WHC’s advice over the OLC’s informal advice on the incompatibility of  airstrikes carried out at the 
president’s direction in Libya with provisions of  the War Powers Resolution.

73 Renan, supra note 1.
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the executive in the pursuit of  its policy preferences, binding it to the law and the 
constitution and restraining its freedom of  action. Conversely, constitutional advice 
can also empower the executive by providing legalistic credibility to executive action 
or inaction, even in controversial or contested cases, which—given the importance of  
legality to political legitimacy in most constitutional cultures—may have substantial 
political benefits. Finally, incorrect or overly cautious advice may create serious policy 
distortion.

4.1. Source of  constraint
a) Reasons for constraint

Legal advice is deeply embedded in the policy-making process of  each system 
considered here, and so the work of  executive lawyers can have a real constraining 
effect on executive discretion, directing the executive away from action it might oth-
erwise consider more politically expedient or wise.74 Even where the advice does not 
rule out certain actions/policies entirely, it may still dilute, divert, or modify them. 
Executive lawyers in Ireland, Canada, the United Kingdom, and the United States are 
not responsible for the actions taken following the giving of  advice. They are not final 
or authoritative decision makers on legality or constitutionality, only advisors.75 This 
raises a critically important question: why would the executive fetter its discretion 
through the work of  executive legal advisors to the detriment of  its substantive goals?

The constraining effect of  legal advice appears partly linked to the importance 
of  perceptions of  legality to political legitimacy in contemporary constitutional 
democracies—because legality matters to “voters, officials, political parties, interest 
groups, and social movements.”76 The rhetoric of  legality is a strong political and so-
cial force that limits executive authority and discretion.77 Public revelation that an 
executive official took a contentious policy decision without seeking legal advice, or 
flying in the face of  adverse legal advice, will invite political backlash78 and intense 
political controversy.79 The risk of  a later judicial pronouncement of  unconstitution-
ality or illegality of  a major executive action may also carry with it similarly negative 
political consequences. Executive actors thus seek advice, particularly on contentious 
issues, to partly guard against negative political consequences of  perceived illegality. 
Moreover, and perhaps just as significantly, the normative force accorded to constitu-
tional and legal norms in each system means that executive actors are also likely to 
have internalized norms around legality as a critical aspect of  political morality.

74 teRenCe daIntItH & aLan paGe, tHe exeCutIVe In tHe ConstItutIon 306–7 (1999).
75 Matthew Windsor, Government Legal Advisers through the Ethics Looking Glass, in Law In poLItICs, poLItICs In 

Law 117, 132–3 (David Feldman ed., 2015).
76 See Eric A. Posner & Adrian Vermeule, Demystifying Schmitt, in tHe oxfoRd Handbook of CaRL sCHmItt 612, 

615 (Jens Meierhenrich & Oliver Simons eds., 2016).
77 Aziz Huq, Binding the Executive (by Law or by Politics), 79 u. CHI. L. ReV. 777, 783 (2012). yonG, supra note 

35, at 94.
78 Daintith & Page, supra note 74, at 302.
79 Winetrobe, supra note 64, at 99.
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This is not to suggest the executive does not ignore legal advice or attempt to manip-
ulate/circumvent it (something discussed in detail below). Secrecy surrounding the 
provision and use of  legal advice also makes it difficult to make definitive statements 
about this. However, the scarcity of  documented cases where the executive has overtly 
acted contrary to legal advice suggests that doing so would be considered offensive to 
core values of  political culture in each system and invite intense recrimination.

Partly because of  the cultural premium placed on legality, publicly verifiable com-
mitment to it through deference to legal advisor advice may be closely linked to 
justifying assertions of  executive power.80 The US and Canadian systems are inter-
esting examples in this respect.

b) Culture of  legality in the United States and Canada

The question of  whether the US OLC acts as a rubber stamp for the Presidency has 
sparked divisive debate.81 Defenders of  the OLC argue that its cultural norms of  pro-
fessional integrity and robust detachment are largely internalized by actors in the ex-
ecutive branch. If  the OLC is perceived as a rubber-stamp for the president, this may 
undermine its ability to legitimize policies through legalistic analysis.82 The OLC is 
only powerful because its work is taken seriously as sober legal analysis, not partisan 
advocacy,83 and the executive has an interest in safeguarding the OLC’s reputation 
by respecting the constraints of  its judgments.84 But presidential self-binding may go 
beyond political self-interest: a president might be committed to advertising his dedi-
cation to legality not just because it will help yield success in pursuit of  interests inde-
pendent of  law, but because “being perceived to act lawfully is itself  part of  what he 
wants from his presidency.”85 It may be an aspect of  political morality.

The Canadian Attorney General, being the same person as the Minister of  Justice, 
has a slightly more complicated role: while still only an advisor, they are also a full par-
ticipant in government decision-making, creating a potential conflict of  interests.86 
It might be unsustainable for the Minister to stay in office if  their legal advice were 
ignored and the government acted in a manner they thought illegal or unconsti-
tutional.87 At the same time, there may be a political incentives for the Minister/
Attorney to maximize freedom of  action for the Cabinet, or a disincentive to impugn 
the desired policies of  this group to which she belong. This might mean that though 
the AG’s role should have a constraining effect on governance, perhaps it does not; it 
is almost impossible to know given that the AG’s interventions at Cabinet shield by 
Cabinet confidentiality. However, it is still clearly the case that conformity with the law 

80 Julian Davis Mortenson, Law Matters, Even to the Executive, 112 mICH. L. ReV. 1015, 1036 (2014).
81 See contra aCkeRman, supra note 28; Morrison, supra note 9.
82 Developments in the Law: Presidential Authority, supra note 44, at 2098.
83 Morrison, supra note 9, at 1722.
84 Renan, supra note 1, at 882.
85 Curtis A. Bradley & Trevor W. Morrison, Presidential Power, Historical Practice, And Legal Constraint, 113 

CoLum L. ReV. 1097, 1144 (2013).
86 HIebeRt, supra note 38, at 11.
87 See Schmidt v. Attorney General of  Canada 2016 FC 269, 2018 FCA 55 (Can.).
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and constitution is important in Canadian politics. Leading scholars of  the Canadian 
political system suggest that “Charter evaluation has become an intrinsic part of  the 
policy process”;88 it is institutionalized at the federal level, has changed “bureaucratic 
culture,” and is reported to be fairly rigorous.89 Charter considerations are taken into 
account early in the policy-making process, and may have a significant impact on how 
policy takes shape.90 Kelly argues that the Ministry of  Justice has a particularly sig-
nificant influence in government by virtue of  its role in Charter scrutiny.91 Hiebert 
suggests that the reporting duty of  the Minister, though it has never been used, may 
have a soft influence, encouraging augmentation/withdrawal of  policies that would 
raise serious Charter concerns.92

In short, the pull of  a culture of  legality may operate as a constraint on action for 
reasons either of  public/political perception, or of  a genuine internal sense of  being 
bound by the advice. In Ireland and the United Kingdom, there are several examples 
that show this constraining effect in action.

c) Examples of  constraint in the United Kingdom

The political tumult in the United Kingdom following the triggering of  Article 50 of  
the Treaty on the European Union (TEU)93 to exit the European Union provided inter-
esting studies of  the constraining effect legal advice can have, even on high-salience 
issues, and how dedication to perceptions of  legality can constrain the executive in 
respect of  crucial policies it would otherwise be eager to pursue. Then Prime Minister 
Theresa May’s attempts to secure parliamentary approval for her draft Withdrawal 
Agreement with the European Union were made very difficult partly due to a fear that 
elements of  the agreement would be immensely difficult to disengage from should 
the European Union and United Kingdom be unable to negotiate a permanent agree-
ment for their prospective relationship. In particular, the Northern Ireland protocol 
(or “backstop”) was a source of  particular criticism among influential Euro-skeptic 
backbenchers in her own party, the Democratic Unionist Party (with whom she 
had a confidence and supply agreement to shore up her minority government), and 
members of  the opposition.94

Legal advice given by AG Geoffrey Cox in respect of  the “backstop” arrangement did 
little to strengthen the Prime Minister’s hand. The AG advised the Government that his 
interpretation of  the Agreement was that if  the United Kingdom and European Union 
simply could not conclude a future trade deal, which would supersede the backstop, 

88 HIebeRt, supra note 38, at 54.
89 Id. at 6–7.
90 HIebeRt, supra note 38, at 10.
91 James Kelly, Bureaucratic Activism and the Charter of  Rights and Freedoms: The Department of  Justice and Its 

Entry into the Centre of  Government, 42 Can. pub. admIn. 478 (1999).
92 HIebeRt, supra note 38, at 10.
93 Consolidated Version of  the Treaty on the Functioning of  the European Union art. 15, May 9, 2008, 

2008 O.J. (C 115) 47 [hereinafter TEU].
94 See The UK’S EU Withdrawal Agreement, House of Commons LIbRaRy (Apr. 11, 2019), https://commonslibrary.

parliament.uk/research-briefings/cbp-8453/.
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then the United Kingdom would have no lawful means of  exiting the backstop uni-
laterally under international law.95 In March 2019, to help ease concern backstop 
would endure indefinitely, the Government agreed several additional instruments and 
declarations with the European Union, with a clear hope the AG might alter his legal 
conclusions in a manner more conducive to the executive’s policy goals. However, the 
AG reiterated his legal advice that, despite these additions, the protocol on Ireland/
Northern Ireland still could not be legally unilaterally terminated by the United 
Kingdom, save in very limited circumstances.96

AG Cox’s advice on the backstop and its international law implications clearly 
proved a major barrier to former Prime Minister Theresa May’s ability to gain support 
for the agreement. Parliamentarians from the opposition benches, the Democratic 
Unionist, and backbenchers from her own party all explicitly cited the legal risk 
identified in her own AG’s advice as a reason to reject the agreement.97 The Prime 
Minister could, in principle, have replaced the AG and shopped for a more permissive 
legal opinion, one harmonizing the law with the executive’s preferred policy outcome. 
But such a move would have clearly opened the Prime Minister to severe political cri-
tique for attempting to cynically circumvent legal constraints.

That perceptions of  genuine commitment to legality by the executive matter to po-
litical credibility and legitimacy can be seen in controversy surrounding the advice 
outlined by AG Lord Goldsmith on the legality of  the 2003 British invasion of  Iraq. 
Considerable ink has been spilled over whether the AG was placed under political pres-
sure by senior executive figures to give a legal opinion helpful to the government’s 
proposal to take military action against Iraq.98 The legality of  the proposed invasion 
became a major source of  political conflict, and affirmation of  its validity crucial 
to support for it. Prior to invasion, it was widely accepted by parliamentarians that 
the AG’s legal clearance would be required before military force could be deployed.99 
Despite there being no rule of  law mandating executive adherence to their legal 
advisors, the potential to cabin executive action highlights their capacity to act as a 
veto-player and internal constraint on important policy issues. The serious political 
fallout from allegations that the executive tried to circumvent the AG’s initial advice 
underscores that, even if  the executive can ignore or circumvent advice, such action 
may come at significant cost to political credibility and legitimacy if  revealed.100

95 Letter from Geoffrey Cox, Attorney General to Theresa May, Prime Minister, Legal Effect of  the Protocol on 
Ireland/Northern Ireland (Nov. 13, 2018).

96 Letter from Geoffrey Cox, Attorney General to Theresa May, Prime Minister, Legal Opinion on Joint 
Instrument and Unilateral Declaration Concerning the Withdrawal Agreement, para. 19 (Mar. 12, 2019).

97 Rowena Mason & Rajeev Syal, ERG Signals It Could Back May’s Brexit Deal if  Legal Advice 
Is Clearer, GuaRdIan (Mar. 13, 2019), www.theguardian.com/politics/2019/mar/13/erg- 
signals-it-could-back-may-brexit-deal-legal-advice-is-clearer.

98 Robert Verkaik, Goldsmith under Pressure from Legal Profession over Impartiality, Independent (Apr. 29, 
2005), www.independent.co.uk/news/uk/crime/goldsmith-under-pressure-from-legal-profession-over-
impartiality-3903.html.

99 Matthew Windsor, The Special Responsibility of  Government Lawyers and the Iraq Inquiry, 2016 bRIt. y.B. 
Int’L. L. 3.

100 James Blitz, Why the Attorney-General Will Matter on Brexit, fIn. tImes (Oct. 26, 2018).
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d) Examples of  constraint in Ireland

Similar examples of  the binding quality of  executive legal advice can be found in re-
cent political controversies in Ireland. Between 2011 and 2016, the then Fine Gael-
Labour coalition government faced several calls by factions in the Oireachtas and 
pro-choice advocacy groups to allow an exception to Ireland’s strict abortion regime 
for fatal fetal abnormalities, where the fetus would not survive long outside the womb. 
On each occasion, the government reported that the AG advised this would be un-
constitutional by virtue of  the textually entrenched right to life of  the unborn. This 
advice explicitly motivated the exclusion of  this measure from a 2013 Act, and the 
later voting down of  a private member’s bills that would have allowed for it.101 On each 
occasion, members of  the socially liberal Labour Party, who had long campaigned on 
liberalizing Ireland’s abortion regime, were whipped to vote against the bill based on 
this advice.102 The Minister for Health went so far as to state that the fact of  the matter 
was that the government could not introduce any legislation to parliament if  the AG 
had advised it was unconstitutional, effectively turning her advice into an ex-ante 
binding rule of  law.103 Though some members of  the executive were either strongly in 
favor of  these measures, the AG’s opinion on the constitutionality seems to have been 
determinative of  the issue.

Another recent example was seen in 2018, when the Irish State announced that 
it would honor repayments to holders of  around EUR 270 million of  junior (subordi-
nated) bonds sold by an Irish bank before its collapse and nationalization during the fi-
nancial crisis. This came as a surprise due to repeated assurances by the previous Irish 
government that the bonds would not be honored as they merely represented a risky 
and unsuccessful investment.104 The only apparent basis for this unpopular volte-face 
was that the AG advised that any move not to pay the bondholders would not with-
stand a constitutional challenge, being an unjustified interference with constitutional 
property rights.105 This advice apparently contradicted former AGs, who, during the fi-
nancial crisis, advised that losses could be imposed on junior bondholders.106 That the 
AG’s view essentially determined this (highly politically unpopular) course of  action 
highlights the constraining effects of  the role.

101 Michael O’Regan, Government Defeats Daly’s Abortion Bill with Big Majority, IRIsH tImes (Feb. 10, 2015), 
www.irishtimes.com/news/politics/oireachtas/government-defeats-daly-s-abortion-bill-with-big- 
majority-1.2099035.

102 Lucinda Creighton, Why Most Attorney General Advice Needs to Made Public, IRIsH tImes (Apr. 6, 2015), 
www.irishtimes.com/opinion/lucinda-creighton-why-most-attorney-general-advice-needs-to-be-made-
public-1.2165942.

103 31 No. 4 Dáil Deb. (Feb. 6, 2015) col. 886 (Ir.).
104 Joe Brennan, Repayment to Junior Anglo Bondholders Unpreventable, Said AG, IRIsH tImes (Dec. 19, 

2018), www.irishtimes.com/business/financial-services/repayment-to-junior-anglo-bondholders- 
unpreventable-said-ag-1.3736069.

105 Id.
106 Peter O’Dwyer, Irish Taxpayers Could Have Been Spared €14bn, IRIsH examIneR (July 15, 2015), www.

irishexaminer.com/business/arid-20343284.html.
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4.2. Source of  empowerment

While it is clear that constitutional advice can, and does, constrain executive actors, 
this is not the whole story: even if  legal advice does not always favor the government’s 
preferred course of  action, the fact that the executive is subject to legal review by ex-
ecutive legal advisors provides a source of  powerful political credibility.107 Posner and 
Vermuele note that credibility is critical to executive power; without it, the executive’s 
ability to employ its constitutional, statutory, and political authority is impaired.108 
Executive commitment to binding itself  to its legal advisors’ articulation of  constitu-
tionality constitutes what Renan dubs a form of  “reputation building,” signaling to 
other political actors that the executive acts in accordance with law and the constitu-
tion.109 It may be worth sacrificing some freedom of  policy action to do this: while elite 
actors, political opponents, or the electorate might viscerally dispute a government 
policy on ethical or moral grounds, they cannot as easily attack it on legal or constitu-
tional grounds if  there is a perception that it has undergone rigorous scrutiny for com-
pliance with legal norms by legal experts. This is particularly the case when advice is 
not published, and its cogency cannot be assessed in depth, and where there is cultural 
belief  in the technocratic, apolitical nature of  the advice.

Several examples from Ireland, the United Kingdom, and the United States show 
constitutional advice to be central to legitimation of  controversial executive policy 
positions, just as much as or more than ethical/moral or political arguments. It is dif-
ficult—sometimes impossible—for us to know if  the advice being relied upon justifies 
the particular action or inaction, or if  the government is using legal advice as cover 
to justify courses of  action it already wished to take. This could be done with the col-
laboration of  an AG that allows ideological affinity to cloud political independence, or 
the advice could be exaggerated, presented as being firm when it is equivocal. In either 
case, the result could be a substantial bolstering of  the executive’s position using con-
testable or incorrect legal advice.

a) Examples of  empowerment in the United Kingdom

On several recent occasions, the UK government heavily leaned on legal advice to jus-
tify intensely controversial decisions on the use of  armed force. As discussed above, 
prior to the invasion of  Iraq in March 2003, pressure mounted on the then Labour 
Government to make public advice it had received providing legal basis for military 
action in Iraq. It later emerged that the AG had altered his views on the legality of  
the war in the period leading up to invasion. Differences between the original advice 
tendered by the AG to Prime Minister Tony Blair, and the summary of  advice published 
at the time of  parliament’s vote, gave rise to speculation that the AG had been under 
political pressure to temper his opinion to align with government.110 The AG’s advice 

107 Richard Pildes, Law and the President, 125 HaRV. L. ReV. 1381, 1390 (2012); Adrian Vermuele, Conventions 
of  Agency Independence, 113 CoLum. L. ReV. 1163, 1210 (2013).

108 Adrian Vermuele & Eric A. Posner, The Credible Executive, 74 u. CHI. L. ReV. 865, 913 (2007).
109 Renan, supra note 1, at 818.
110 Windsor, supra note 75, at 4.

22   I•CON (2022), 1–32

D
ow

nloaded from
 https://academ

ic.oup.com
/icon/advance-article/doi/10.1093/icon/m

oac034/6633773 by guest on 08 July 2022



The gatekeepers: Executive lawyers and the executive power in comparative constitutional law   23

on invading Iraq was crucial to legitimizing the government’s decision111—a fact 
underscored by Blair’s emphatic statement during his testimony to the Chilcot Inquiry 
on the Iraq War that it was “absolutely clear” that if  the AG “in the end had said, ‘This 
cannot be justified lawfully,’ we would have been unable to take action.”112

Governments have, on several later occasions, heavily relied on advice from the law 
officers regarding the legality of  deploying the armed forces abroad. Debates on armed 
intervention in Libya, the Syrian Civil War, and against ISIS all involved executive in-
vocation of  “almost every conceivable legal justification for the use of  force before the 
Westminster Parliament”113 in a bid to secure political approval for the exercise of  pre-
rogative power. For example, when debating whether the United Kingdom could and 
should extend airstrikes against ISIS into Syrian territory, then-Prime Minister David 
Cameron stressed to parliament, justifying military action, that intervention had a 
strong legal, as well as moral, basis but refused to reveal the advice received from the 
law officers.114

Following use of  chemical weapons by Syrian Armed Forces against Syrian civilians 
in April 2018, the United Kingdom participated in deterrent retaliatory strikes alongside 
France and the United States. The UK government did not seek parliamentary approval 
for these strikes but relied on its prerogative power to act unilaterally, a move the leader 
of  the opposition decried as “legally questionable.” Then-Prime Minister Theresa May 
defended by insisting the military action was both “moral and legal,” swiftly releasing 
a summary of  the legal advice justifying the air strikes to parliamentarians and the 
public.115 Commentators observed that the release of  a summary of  the government’s 
legal position was unsurprising, given how legal advice received by the government had 
become central to political argument over military action.116

Murray and O’Donoghue have argued the legal justifications proffered in some of  
these instances was—insofar as it could be critiqued in the absence of  disclosure of  full 
legal advice—based on “legally dubious.  .  . doctrines” and “superficially-impressive 
legalese.”117 But whatever the merits of  the advice, this shows that such advice has 

111 Rebecca Moosavian & Conall Mallory, How Tony Blair, Jack Straw and Lord Goldsmith Come Out of  the 
Chilcot Report, ConVeRsatIon (July 19, 2016), https://theconversation.com/how-tony-blair-jack-straw- 
and-lord-goldsmith-come-out-of-the-chilcot-report-62252.

112 Evidence given by the Rt Hon Tony Blair, Afternoon Sess., Jan. 29, 2010, at 150, https://webarchive.
nationalarchives.gov.uk/ukgwa/20171123123234/http://www.iraqinquiry.org.uk/the-evidence/
witnesses/b/rt-hon-tony-blair/.

113 Colin Murray & Aoife O’Donoghue, Toward Unilateralism? House of  Commons Oversight of  the Use of  Force, 
65 Int’L & Comp. L. Q. 305, 306 (2016).

114 Memorandum from the Prime Minister’s Office to the Foreign Affairs Select Committee, The Extension 
of  Offensive British Military Operations to Syria 15–17 (Nov. 2015), www.parliament.uk/globalassets/
documents/commons-committees/foreign-affairs/PM-Response-to-FAC-Report-Extension-of-Offensive-
British-Military-Operations-to-Syria.pdf.

115 Syria Air Strikes: Theresa May Says Action “Moral and Legal,” bbC news (Apr. 17, 2018), www.bbc.co.uk/
news/uk-politics-43775728; Policy Paper, Syria Action: UK Government Legal Position (Apr. 14, 2018), 
www.gov.uk/government/publications/syria-action-uk-government-legal-position/syria-action-uk- 
government-legal-position.

116 Syria Air Strikes: UK Publishes Legal Case for Military Action, BBC news (Apr. 14, 2018).
117 Murray & O’Donoghue, supra note 113, at 306.
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been central to the legitimation of  the government’s controversial decisions in the eyes 
of  external political actors, in perhaps equal measure to ethical and moral concerns.

b) Examples of  empowerment in Ireland

Irish Governments have regularly relied on the advice of  the Attorney General to 
justify controversial policy positions concerning executive power.118 One recent ex-
ample came to light after a revealing exchange in late 2019, when then Taoiseach Leo 
Varadkar told the Dáil it would not be appropriate to issue a “money message” for a 
private members bill pursuant to Article 17.2 of  the Constitution, if  the executive was 
advised by the AG that a bill was unconstitutional or contrary to European law or any 
international treaties.119 This interpretation, which the Taoiseach squarely attributed 
to AG advice, effectively provides the executive with a veto authority over which pri-
vate members bills receive a money message, and thus continue to proceed through 
the legislative process. Bills which do not receive a money bill cannot proceed to 
Committee Stage and can languish indefinitely. This statement was criticized by con-
stitutional commentators on the basis that while Article 17 provides that only the ex-
ecutive may introduce a bill of  financial significance, it was never intended to provide 
the executive with a generic veto power which would subordinate the entire sweep of  
the Oireachtas’s law-making function to the executive’s views on a bill’s legality.120

An arguably even more constitutionally controversial example came during the 
2020 General Election. While the polling date was set for February 8, 2020, uncer-
tainty emerged following the sudden death of  a candidate in the Tipperary constitu-
ency. Section 62 of  the Electoral Act 1992 provides that in such circumstances: “all 
acts done in connection with the election (other than the nomination of  the surviving 
candidates) are void and that a fresh election will be held.” On foot of  this provision, 
the returning officer for the constituency postponed the polling date. However, a fur-
ther difficulty arose as Article 16.3.2 of  the Constitution states that a general election 
must be held not later than thirty days after the dissolution of  the Dáil. Applying the 
1992 Act and restarting the electoral process in Tipperary would take the poll outside 
that period. Evidently concerned postponement of  the poll could leave the whole elec-
tion open to challenge as a breach of  Article 16.3.2, the Government issued a “special 
difficulty order” purporting to suspend operation of  section 62 and allowing the poll 
to continue in early February. The government justified the legitimacy of  this decision 
by citing the advice of  the AG who, given the executive’s course of  action, appeared 
to advise that, contrary to clear legislative provision in section 62, the poll should go 
ahead on the basis that suspending it was unconstitutional having regard to Article 
16.3.2.121

118 Daly, supra note 53, at 40.
119 990 No. 5 Dáil Deb. (Dec. 4 2019).
120 Kenny & Casey, supra note 52, at 104. See David Kenny & Conor Casey, The Resilience of  Executive 

Dominance in Westminster Systems: Ireland 2016–2019, 2021 pub. L. 356.
121 Special Difficulty Order, IRIsH GoV’t news seRVICe (Feb. 5, 2020), www.merrionstreet.ie/en/news-room/

releases/special_difficulty_order.html.
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The Government and the AG are, of  course, entitled to hold the view that a given 
statutory provision is unconstitutional. But even if  section 62 is of  dubious consti-
tutionality, what makes the Government’s actions an unprecedented and highly 
controversial exercise of  executive authority122 is that a bedrock tenet of  the Irish con-
stitutional order is that the executive cannot suspend a duly enacted statute, whether 
through its Article 28 executive power123 or by relying on a statutory administrative 
power.124 The Constitution explicitly vests the power to invalidate unconstitutional 
laws in the superior courts, and the executive enjoys no authority to dispense or de 
facto repeal laws it considers harmful or unlawful. In both the foregoing scenarios, the 
AG’s advice appeared front and center of  Government attempts to justify and legiti-
mate broad assertions of  executive authority.125

c) Examples of  empowerment in the United States

In the United States, OLC endorsement of  a presidential policy can increase its 
perceived legitimacy by the other branches of  government and the public at large. 
Presidential self-binding to OLC opinions, even if  they are not always in his favor, is an 
important source of  self-imposed constraint critical to executive credibility which can 
then justify assertions of  presidential powers.126 Moreover, OLC opinions are statisti-
cally favorable to the executive, frequently providing legalistic affirmation in pursuit 
of  controversial political policies.127 Since OLC often relies on its own precedent, gen-
erous OLC interpretations of  presidential authority pass on an increasingly expansive 
set of  opinions and precedents for the next OLC to build on. OLC advice has bolstered 
and affirmed broad executive powers in the context of  foreign affairs, national secu-
rity, war powers, and separation of  powers.128 The OLC’s work under the Trump ad-
ministration is no exception, as it has been on the “frontlines defending some of  the 
Trump Administration’s most politically fraught policies.”129 It approved President 
Trump’s controversial executive order relying on emergency statutory powers to re-
allocate funding to pay for his long sought-after border wall, and its opinions have 
been deployed to buttress controversial positions on congressional scrutiny of  the 
president.130

122 Gerard Hogan & Hilary Hogan, Legal and Constitutional Issues Emerging from the 2020 General Election 63 
IR. JuRIst. 113, 116 (2020).

123 Conor Casey, Underexplored Corners: Inherent Executive Power in the Irish Constitutional Order, 40 dubLIn 
U. L.J. 1, 28 (2017).

124 GeRaRd HoGan, GeRRy wHyte, daVId kenny, and RaCHaeL waLsH, keLLy: tHe IRIsH ConstItutIon ¶ 4.2.27 (2018).
125 Kenny & Casey, supra note 120.
126 Pildes, supra note 107; Mortenson, supra note 80, at 1036.
127 Renan, supra note 1, at 869.
128 Rachel Ward Saltzman, Executive Power and the Office of  Legal Counsel, 28 yaLe. L. & poL’y ReV. 439, 

453 (2010).
129 Shalev Roisman, The Real Decline of  the Office of  Legal Counsel, Just seCuRIty (Oct. 8, 2019), www.

justsecurity.org/66495/the-real-decline-of-olc/.
130 Johnathan Shaub, The Prophylactic Executive Privilege, LawfaRe (June 14, 2019), www.lawfareblog.com/

prophylactic-executive-privilege.
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Informal pressure on the OLC from the White House has also been highlighted as 
a threat to its independent judgment. Intense national security concerns can put 
enormous pressure on the OLC to justify expansive understanding of  presidential au-
thority.131 Perhaps the most extreme example of  an OLC opinion bending legal sources 
to justify broad interpretations of  presidential power because of  such pressures came 
during the Bush presidency, when the OLC provided several opinions upholding every 
aspect of  the Bush administration’s aggressive antiterrorism initiatives, including tor-
ture, based on an extremely broad understanding of  the president’s war powers. The 
memos, which were eventually withdrawn,132 are said to be replete with strained legal 
reasoning and lacking support in judicial precedent.133

d) Source of  policy distortion and uncertainty

The final possible effect of  constitutional advice on executive power is that it can dis-
tort policymaking and governance. Distortion—with its pejorative connotations—
must go beyond the appropriate influence of  legal or constitutional boundaries, which 
are legitimate and appropriate fetters on policy. However, when the constraining effect 
goes beyond this—when advice is wrong, or overly cautious—then policy distortion 
can occur and the political branches are forced to not act in ways that they would, ab-
sent this inappropriate fetter, think best.134

Hiebert, writing in the Canadian context, notes that legal advice on constitutional 
matters “may lead to risk-aversion that distorts policy objectives and undermines 
Parliament’s ability to pursue legislative objectives effectively.” In particular, when 
this advice is court-mimicking—predicting judicial outcomes rather than fostering 
distinctive constitutional understandings—there is a risk that the political branches 
“may forego important legislative objectives or adopt legislative measures that are less 
ambitious and comprehensive than required, because of  inaccurate assumptions that 
courts would find these faulty.”135 However, evidence from Canada suggests, first, a 
fairly distinct political view of  the Charter rather than an entirely court-mimicking 
approach. Moreover, far from being overly constrained by court interpretations of  the 
Charter, Kelly and Hennigar argue that the political branches have perhaps even been 
too willing to offer divergent interpretations of  Charter values that directly conflict 
with the courts.136

In Ireland, however, the risk of  policy distortion seems real. Between 2011 and 
2020, a Fine Gael–Labor coalition government, followed by a Fine Gael minority 

131 Neal Katyal, Internal Separation of  Powers: Checking Today’s Most Powerful Branch from Within, 115 yaLe L.J. 
101, 124 (2006).

132 GoLdsmItH, supra note 58, at 98; Trevor W. Morrison, Stare Decisis in the Office of  Legal Counsel, 110 CoLum. 
L. ReV. 1448, 1454 (2010).

133 Cornellia T. Pillard, The Unfulfilled Promise of  the Constitution in Executive Hands, 103 mICH. L. ReV. 676, 
677 (2005).

134 See Mark Tushnet, Policy Distortion and Democratic Debilitation: Comparative Illumination of  the 
Countermajoritarian Difficulty, 94 mICH. L. ReV. 245, 247 (1995).

135 HIebeRt, supra note 38, at 55.
136 Kelly & Hennigar, supra note 29, at 35.
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government, faced serious criticism for their handling of  Ireland’s homelessness 
crisis. The government received considerable critique for its alleged lack of  robust 
action. On over a dozen occasions, both governments claimed to face very severe 
limitations on legislative action due to the AG’s advice on constitutional property 
rights.137 The coalition government asserted that several measures it hoped to adopt 
to tackle the growing housing crisis—including vacant site levies, land hoarding 
restrictions, capping mortgage interest rates, eviction protections, and regula-
tion of  “vulture funds”—were all stymied by the AG’s advice.138 Then-Minister for 
Housing Alan Kelly TD explicitly stated after his period in office that these measures 
were sincerely desired by government, and were hampered not by political or finan-
cial obstacles or objections, but solely by the AG’s advice on constitutional property 
rights.139

In response to various parliamentary proposals to tackle the crisis, the then-Fine 
Gael minority government stated that the proposals were unconstitutional according 
to the AG and said it could not support them. The legal advice may have served as 
political cover when opposing potentially popular measures, as well as giving other 
parties reasons to oppose the measure.140

But the AG’s stated position on many of  these points has been seriously 
contested on the basis that under Supreme Court precedent property rights can 
be highly qualified in the interests of  the common good and social justice.141 As 
the advice was not published, the plausibility of  the AG’s reasoning—or even how 
the government portrayed the AG’s reasoning—could not be assessed or critiqued. 
Some commentators suggested the AG’s advice was highly cautious and based on 
a conservative reading of  judicial precedent.142 If  this is so, this legal advice has 
had a major distorting effect on policy, denying the political branches the ability 
to pursue important measures on the basis of  questionable predictions of  judicial 
action.143

137 Finn Keyes, Property Rights and Housing Legislation (Oireachtas Res. & Library Service Briefing Paper, Jun. 
19, 2019), chrome-extension://efaidnbmnnnibpcajpcglclefindmkaj/https://www.homeforgood.ie/as-
sets/files/pdf/enquiry_2019_715_-_property_rights_and_housing_legislation.pdf.

138 Kenny & Casey, supra note 31.
139 Kitty Holland, Kelly Says Constitution Blocked Attempts to Tackle Housing Crisis, IRIsH tImes (Mar. 31, 2016), 

www.irishtimes.com/news/social-affairs/kelly-says-constitution-blocked-attempts-to-tackle-housing-
crisis-1.2593962.

140 Kenny & Casey, supra note 120.
141 Kenny & Casey, supra note 52.
142 Conor Casey & Eoin Daly, Political Constitutionalism Under a Culture of  Legalism: Case Studies from Ireland, 

euR. Con. Law. ReV. 17 202, 222-223 (2021); Hilary Hogan & Finn Keyes, The Housing Crisis and the 
Constitution, 65 IR. JuRIst 87 (2021).

143 The only other possibility would be that the government presented the AG’s advice as very starkly nega-
tive when it was in fact more mixed, as legal cover for an ideological political preference for market-based 
solutions to the housing crisis. This would be a problematic instance of  the sort of  executive empower-
ment discussed above. But there is little evidence for this reading, so we take it as an example of  policy 
distortion.
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5. Normative implications
In light of  the foregoing comparative analysis, what should we make of  the practice of  
executive legal advice in these jurisdictions, and in general? We suggest three salient 
normative points emerge from this article.

5.1. A hugely important phenomenon with constraining/empowering 
effects on executive

First, this article shows the immense significance of  executive legal advisors. The 
many examples discussed here show beyond doubt that it is something that can have 
a vast effect on the role and powers of  the executive in the constitutional order. What 
they do not show, however, is a simple model of  understanding this phenomenon such 
that we could suggest an “optimal” structure for executive legal review. Certain legal 
cultures will take a different view of  what it means to conform to the law than others, 
and one cannot say a priori that one is right and another is wrong. Such review can 
come in many different manifestations, varying along the axes outlined in Section 
3, each with their own difficult normative tradeoffs which are inescapably political 
choices. What we can say is that the structure of  executive legal review has real effects 
and consequences on the constitutional order, the most important effects being re-
lated to the question of  whether the work of  executive lawyers represents, on balance, 
a constraining or an empowering force for the political executive.

These effects seem to map to some extent onto the variables identified here. A tech-
nocratic system of  executive review like Ireland may be more apt to constrain exec-
utive action than a more ideologically and politically loyal advisor, as in the United 
States or Canada. However, such an advisor may have the effect of  overcorrecting 
with conservative legal advice, distorting policy by stopping desirable social or eco-
nomic policies that might be constitutionally acceptable. This effectively blocks policy 
that no court has ruled unconstitutional and that the popularly elected branches wish 
to pursue. This effect is compounded if  advice-giving is highly centralized and execu-
tive lawyers face no institutional competitors to which the political executive can look 
for a second opinion. A highly technocratic system can thus stifle dialogue or collabo-
ration (or whatever else you might call it)144 between courts and the political branches 
on the boundaries of  the constitution and prevent development of  distinctive political 
constitutional views.

When allied with high levels of  opacity, such a system also may allow the exec-
utive to cite legal advice to deflect blame for unpopular policy stances by hiding 
behind the constitution. This model may nurture a public impression that the con-
stitution is simply a barrier and obstacle to policymaking, with lawyers and judges 
as the gatekeepers. It does not see the constitution as an empowering document that 
inspires and directs governance and politics. To paraphrase Appleby and Olijnyk, 
this kind of  system could lead to an inappropriately “constitutionally conservative” 

144 See generally Aileen Kavanagh, The Lure and Limits of  Dialogue, 66 U. toRonto L.J. 83 (2016).
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approach to policy development which in turn risks “constitutional—and potentially 
social—stagnation.”145

On the other pole, as embodied by the OLC and the Canadian AG, advice can invoke 
departmentalism or political constitutionalism, and offer independent, institutionally 
specific viewpoints of  the Constitution cultivated by the political branches. While ju-
dicial precedent may be weighty, it may not be determinative or adhered to in a rigid 
fashion. This can allow an executive lawyer to offer a plausible, good-faith political 
constitutionalist view of  the law that better facilitates the pursuit of  policies that the 
government or parliament believe to be in the common interest.

However, the risks of  this configuration are also clear, as highlighted by examples 
from Section 4.  By or stretching precedents and constitutional concepts, executive 
lawyers can facilitate executive circumvention of  constitutional constraints, greatly 
empowering the executive by clothing its policies in a superficial veneer of  legality. The 
executive may manipulate this system to secure advice that is conducive to its powers 
and agenda. Executive manipulation of  advice may be aggravated by a more diffused 
model, which allows the executive to shop for compliant advice. If  accompanied by 
opacity, it allows the executive to shield legally empowering opinions from critique 
and controversy by other political actors and the courts.146 The capacity for abuse is 
obvious.

The examples outlined in Section 4 highlight that both of  these negative effects—
excessive constraint and excessive empowerment—are real possibilities. Institutional 
design—in terms of  the level of  independence of  the advisor and the centralization 
of  the provision of  advice—can make some outcomes more likely, even if  the political 
culture and practice of  legal advice is perhaps as important in shaping how the system 
plays out. Attempting to set up such a system, to the extent it can be controlled and 
reliably designed in light of  the variables considered in Section 3, requires extremely 
difficult normative tradeoffs, which cannot be easily remedied—other than through 
politics and a preference for accepting one form of  political risk over another.147

5.2. The structure of  advice matters and deserves attention

Second, this study shows, we think, that we should pay a great deal more attention 
to the structures that surround executive legal advice and to the culture and prac-
tice of  advisors. Constitutional designers and comparative constitutional scholars 
should give thought and consideration to what features of  the design of  the execu-
tive and its legal advisors should be adopted; to what outcomes might be made more 
or less likely by certain structural choices; to how and why certain cultures develop. 
A striking feature of  all four systems is the informal and unstructured development 
of  these advisors and their culture. Given the immense importance of  this institution 
as demonstrated here, it would seem to us that this deserves much more attention, 

145 Gabrielle Appleby & Anna Olijnyk, Executive Policy Development and Constitutional Norms: Practice and 
Perceptions, 18 Int’L J. Const. L. 1136, 1143 (2021).

146 Renan, supra note 1, at 852.
147 See adRIan VeRmeuLe, tHe ConstItutIon of RIsk (2013).
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and that certain features and structures would be worth formalizing in statute or per-
haps, in some instances, in constitutional text. For example, methods of  appointments 
and removal; level of  independence; required skills and competences; the purpose and 
focus of  advice—these might sensibly be decided upon in an effort to achieve certain 
outcomes and avoid others. No approach will be optimal in every context, and the dif-
ficulty of  controlling or developing culture is acute here. But it would seem to be pref-
erable to actively consider these points and attempt to achieve the outcomes we desire 
rather than not making this attempt at all.

Moreover, comparative constitutional law could usefully pay more attention to the 
role and influence of  these advisors on constitutionalism in practice. Their effect on 
constitutional law is very significant, and yet has not been the subject of  sustained and 
broad comparative enquiry. It might be that with a broader study of  more (and more 
diverse) jurisdictions, trends may emerge that would suggest that certain outcomes 
correlate to certain structures or design choices, or that either empowerment or con-
straint is a more dominant effect of  these systems. Certain types of  legal system may fit 
better with certain practices. It may be possible, though difficult, to undertake detailed 
assessment of  the culture, norms, and practices of  advisors to paint a richer picture 
of  this advice. It seems that this is an area worthy of  further and deeper exploration to 
postulate rules—or rules of  thumb—for how to structure this institution.

5.3. The case for transparency

Our third normative argument is that there is one variable of  executive legal advice 
that is problematic in a constitutional democracy: severe lack of  transparency.148 Given 
their importance to executive power and the broader constitutional order, executive 
lawyers require greater scrutiny and greater transparency than these jurisdictions 
exhibit. Transparency could combat some of  the negative consequences of  both the 
technocratic and political models of  executive legal review. If  legal advice on contested 
constitutional or legal matters were a matter of  public record, we could see how the 
advice is formulated, and understand its biases and blind spots and how it is used in 
practice in governance. Where appropriate, politicians and the people can challenge 
the inappropriate use of  advice. It would also help to hold executive lawyers—with 
the increasingly powerful role in the wielding of  executive power—to account. For ex-
ample, transparency would deter an executive from citing cautious or equivocal court-
centric legal advice to deflect blame for unpopular policy stances. It could also deter 
an executive from exploiting the political model to leverage little more than politically 
motivated and flimsy legal cover for executive action. It could, over time, allow policy-
distorting effects of  executive legal advisors to be highlighted and challenged.

This transparency could come in multiple forms: framework statutes or executive 
orders which offer greater clarity over the basis for appointing executive lawyers, their 
precise role and purpose, and the substantive ethics and norms which govern their 
work; greater disclosure of  advice; or publication of  a precis or summary of  advice. It 

148 Kenny & Casey, supra note 4.
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need not involve exhaustive disclosure of  all relevant preparatory material, disclosure 
of  all advice on any matter engaging constitutional issues, nor issues engaging acutely 
sensitive national security questions or pending litigation. Rather, as a matter of  prag-
matism, it could be reserved for politically contentious issues, where it is most impor-
tant to involve the legislature and the public in debate, deliberation, and scrutiny.

The recent Canadian development of  Charter statements is an important innova-
tion. These began in 2016 as discretionary statements by the Minister on the Charter 
considerations surrounding any given bill. Even in this informal form, they offset to 
some degree the failure of  the formal reporting procedure to produce any observable 
effect. In 2018, they were placed on a formal statutory footing and expanded to cover 
all bills.149 These statements are not revelations of  the legal advice provided by the 
Minister/Attorney General. Indeed, is not formal advice on constitutionality but in-
stead a way to “to help inform members of  the Senate and the House of  Commons as 
well as the public”150 of  a bill’s potential effects? It is a measure to put out public infor-
mation on important rights matters and improve parliamentary scrutiny of  same. The 
legal obligation is that the statement “sets out potential effects of  the Bill on the rights 
and freedoms that are guaranteed by the Canadian Charter.”151 But it is probable that 
this is a partial, but not complete, account of  what might go into a determination on 
inconsistency: “[T]he Minister is sharing some of  the key considerations that informed 
the review of  a bill for consistency with the Charter. . .. It is not intended as a compre-
hensive overview of  all conceivable Charter considerations.”152 It also does not include 
non-Charter constitutional issues that might be raised in the Minister’s consideration 
of  a bill. The tone of  such statements is not highly legalistic, instead canvassing the 
rights issues in a more accessible way. They tend to consider the rights vindicated by 
a bill as well as those that might be infringed. They also tend to steer away from hard 
conclusions, but instead to broadly support consistency of  a measure. Although par-
tial, they are also consistently more extensive and detailed than the often perfunc-
tory statements of  compliance issued by Ministers pursuant to section 19 of  the UK 
Human Rights Act 1998.153

There are several noteworthy features of  this development. First, it is a formalized 
legislative requirement that an influential legal advisor reveal, at least in part, the 
thinking that underlies the legal advice it provides. Second, it is a direct response to 
the opacity of  the system of  advice (and the failure of  a prior transparency measure to 
provide any transparency in practice).154 Third, it is specifically directed to empowering 

149 See Bill C-51, An Act to amend the Criminal Code and the Department of  Justice Act and to make conse-
quential amendments to another Act, c. 29, Dec. 13, 2018.

150 Dep’t. Justice Act, R.S.C. 1985, c. J-2, s. 4.2(2) (inserted by C-51) (Can.).
151 Id.
152 See Charter Statement, Bill C-81: An Act to Ensure a Barrier-free Canada (June 20, 2018), www.justice.

gc.ca/eng/csj-sjc/pl/charter-charte/c81.html.
153 Section 19 provides that a minister must “make a statement to the effect that in his view the provisions of  

the Bill are compatible with the Convention rights” or if  he is “unable to make such a statement of  com-
patibility the government nevertheless wishes to proceed with the Bill.” See Human Rights Act, 1998, 
c. 42, s. 19 (U.K.).

154 See Martin, supra note 24, at 201.
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politicians and the public to consider the advice and to debate legislation in light of  this, 
which provides scope for much greater challenge to its authority and much greater 
accountability for such advisors. Fourthly, it does not mandate disclosure of  the full 
and detailed legal advice, which might offset objections from those who maintain that 
some level of  confidentiality around the advice itself  is required.155 Charter statements 
could thus be a roadmap for increasing transparency in other systems where there is a 
strong and secretive executive legal advisor. It is important to be realistic: the efficacy 
and influence of  Charter statements will take time to know, and there is no necessary 
reason to think that this development is likely to be copied elsewhere. But it illustrates 
how transparency could be improved with a modest change in practice.

6. Conclusion
The work of  executive lawyers can operate either as a legalistic brake or a consti-
tutional accelerator for executive power. Depending on the conventions, norms, 
and structure in which they operate, executive legal advisors can be seen as the 
“Machiavellian counsellor in the shadow of  the elected official; the hired gun who 
meekly accedes to executive policy proposals; or the conscience of  the administrator, 
tasked with ‘speaking law to power.’”156 One’s views on the appropriate way to handle 
the executive power and the norms that surround it will probably dictate the struc-
ture and culture that one wishes to develop. But a level of  transparency in the pro-
cess appears desirable regardless of  other considerations. Beyond this, the crucial 
point is that the processes and substantive norms governing the work of  executive 
legal advisors are of  great importance to the exercise of  public power in constitutional 
democracies, and our understanding of  executive authority. More work is needed on 
similar mechanisms in other legal systems and traditions. The relationship of  legal 
advice to executive power deserves much greater scrutiny from a comparative and 
theoretical perspective in the study of  constitutional law and in the practice of  politics 
to understand how they empower and constrain those they serve.

155 For example, based on cabinet confidentiality.
156 Windsor, supra note 75, at 117.
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