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The extension of Marine Spatial Planning to the management of the world ocean, especially Areas Beyond National Jurisdiction

1. Introduction
Central to the composition of this paper is an integrated view of the world ocean, meaning the entire, interconnected body of all the seas and oceans covering our planet. The particular focus is on the world ocean’s areas beyond national jurisdiction (ABNJ), meaning sea areas beyond national territorial waters and exclusive economic zones (EEZ) for which no “nation has sole responsibility for management” [1]. (Although this can include relatively nearshore waters in areas where EEZs have not been agreed, such as in large parts of the Mediterranean Sea, the main focus of this paper is the more remote sea areas beyond agreed EEZs, such as in the Atlantic Ocean.) ABNJ comprise the water surface, the water column, the seabed and subsoil, and the air space above the water surface to the extent that it can be occupied by construction located in marine waters [2];[3]. This equates to the High Seas (marine waters) and the Area (seabed and subsoil) as defined in articles 1 and 86 of the United Nations Convention on the Law of the Sea (UNCLOS) and the aforementioned air space. 
Despite the legal framework provided by UNCLOS, ABNJ have been regarded as very difficult to manage, precisely because they lie beyond the reach of national governments and are generally regarded as a global commons. The key research question in this paper is therefore to consider what management structures may be available for the administration of ABNJ in order to help secure the proper functioning of the ocean ecosystem, particularly viewed from the perspective of spatial planning, and the extent to which marine spatial planning (MSP) may be useful. The characteristics of ABNJ pertain to their natural environments and differences in geographical characteristics and human usage, along with disparate legal administration measures, as discussed in existing literature (e.g. [1]; [4]). This paper represents an attempt to pave the way for the spatial management of these vast, relatively less intensively used (in comparison to the coastal waters) areas that are subject to quasi-ownership patterns (dispersed limited and contradictory property rights i.e. executed by the bodies created under various international conventions).
A question arises regarding the extent to which such a management is a necessity. One view is that ABNJ, like other sea areas, require more coordinated and coherent management as a result of increased use which, in many cases, is leading to overexploitation, the depletion of marine resources and damage to the ocean ecosystem’s proper functioning (cf. [1]; [4]; [5];[6]). As pointed about by Rayfuse and Warner more than ten years ago, “while the oceans have traditionally been considered inexhaustible, unlimited, and capable of supporting any human activity or use, it is now clear that marine resources are exhaustible and that increasing and intensifying human activities and uses are pushing the oceans to the limits of their ecological carrying capacity.” [4 p.401]. Despite visible improvements (e.g. better fisheries management and increased MPA designations) this quotation seems still valid.
Whilst agreement with this line of reasoning, the authors of this paper offer a different argument for a coherent combination of types of management in different types of sea space. From the perspective of spatial planning, there is a risk of limiting planning to administrative borders even though environmental processes do not respect them. We believe that planning should take into consideration the phenomenon of permeable borders and follow paradigms of management based on flows and interactions
 and thus should not be limited to AUNJ. Such a discussion has not only theoretical, but also important practical, implications. We have used in this paper several real-world examples illustrating ABNJ cases that might benefit from some form of MSP, such as the Arctic, South Atlantic Whale Sanctuary and  the Costa Rica Thermal Dome. These are all ABNJ with tight functional connectivity with other sea areas, including coastal waters.
This paper explores how this extension of MSP towards ABNJ might be feasible. It aims at provoking a broader debate on the type of planning necessary for a holistic, feasible and future-oriented approach to the management of the world ocean. 
This paper therefore seeks to contribute to the relatively limited discussion on the scope for MSP to contribute to such a management approach. In the early stages of academic MSP writing, Ehler [8] set out the aspiration to extend MSP to the High Seas, and Ardron et al. [9] suggested that MSP could be applied in this context, particularly to support conservation initiatives. But at the same time, a European study reckoned that there was little prospect of this because of legal constraints [10]. More recently, a few papers have addressed the issue of MSP in ABNJ or on the High Seas ( [1]; [6]; [11]. Lambach [12] has written recently an interesting paper on the territorialisation of High Seas arguing that ABNJ governance will be territorialised, resulting  in a polycentric patchwork of functional governance areas. This idea of functional territorialisation has influenced at least two scenarios presented in this paper. Other papers do not specifically address MSP but focus on other ABNJ management types, or, when they do discuss ABNJ in the context of MSP, it is with regard to specific aspects of MSP [13]; [14]. This underlines the difficulty of the subject; as pointed out by Ehler et al. [2] “views on whether extending MSP even further into areas beyond national jurisdiction is desirable or not are likely to vary, not least regarding the different interpretations of MSP as a concept.“ This suggests that more attention is needed from researchers; this is a “terra incognita,” or a new “sea dragon” [15]. 
2. Materials, Method and Theory
2.1.Method and research strategy
This paper is based upon critical review of recent and current literature on the topic, including academic papers, official reports and international policy and legislation. Key fields covered by this research were related to the legal requirements and current management patterns regarding ABNJ and the discourse about current directions and how they might develop. A careful search was undertaken of possible sources, using academic databases and internet search functions. Sources were then studied for key points relevant to the research question, as set out above. A discursive approach was then taken to drawing on the material and assembling the argument presented here. This involved drawing additionally on perspectives on spatial planning drawn from the authors’ wider knowledge and experience, also taking into consideration the demand side i.e. types of MSP matching the ABNJ needs. A research dynamic was thus established, bringing together knowledge on ABNJ characteristics and management patterns, and knowledge on MSP potential to fill the identified  management gaps. This led to three scenarios for introducing MSP to ABNJ, with regard to the needs articulated in the literature. This allowed conclusions to be reached on the MSP aspects that are crucial for the introduction of MSP to ABNJ.  The rationale and process for conducting the study is shown in Figure 1.
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Fig.1. Research strategy

2.2. Legal framework – the importance of property rights
In general, the legal governance of ABNJ is based on the economic concept of common pool resources [16, p.7], which implies the absence or limitation of property rights and equal access for everybody to sea space and its resources. Underpinning this is the “perception of sea space as a resource-ample and conflict-free area” [17 p.13]. It is presumed that such areas can be managed on the basis of voluntary actions and agreements. The most important legal treaty for ABNJ is UNCLOS, which perpetuates the status of ABNJ as a common pool resource by securing various freedoms for the High Seas, including: freedom of navigation; freedom of overflight; freedom to lay submarine cables and pipelines; freedom to construct artificial islands and other installations; freedom of fishing; and freedom of scientific research (Article 87 of UNCLOS). But even regarding these freedoms, certain restrictions are imposed (e.g., laying new cables or pipelines should not prevent the possibility of repairing existing ones (Article 79 of UNCLOS)). Moreover, UNCLOS establishes a number of wider obligations, such as the use of the High Seas for peaceful purposes only, the suppression of piracy and the requirement for states to cooperate in the conservation and management of living resources. Moreover Art. 194 of UNCLOS obliges states to undertake actions, individually or jointly, and harmonize policies to counteract the pollution of the marine environment. According to economic literature, this type of management based on voluntary agreements makes sense as long as the users are willing to cooperate and this does not lead to the deterioration of the managed resources. Ostrom was one of the first scholars to identify the key success factors for the management of common-pool resources [18]. Additionally, many other researchers have demonstrated in "hundreds of empirical studies that people can and do successfully manage their land and water and forests and fisheries as common goods” [19].
For the other sea areas, i.e., areas under national jurisdiction (AUNJ), legal governance assumes distinct property rights for different types of area. Coastal States exercise jurisdiction for AUNJ on behalf of their citizens in accordance with a public choice paradigm [20]. Sovereignty of coastal states over the sea varies from full sovereign rights in internal waters to partial sovereign rights in the EEZ (limited to the use of conservation and management of living or non-living natural resources and the economic exploitation and exploration of the zone, including the generation of offshore energy (Article 56 of UNCLOS)).
MSP must follow these legal arrangements. When the first EEZ marine spatial plan was prepared in Germany over 10 years ago, a number of Baltic Sea region planners raised doubts about whether the coastal state had a legal mandate to prepare and pursue such a plan. The German example proved that this is possible as long as the plan complies with the freedoms and restrictions set out in UNCLOS (Part V of UNCLOS) [48]. Thus, even a zoning plan, as is the case with the German EEZ, can regulate economic activities in areas under partial national jurisdiction. By the same token, it may be possible that MSP is carried out for ABNJ, provided it observes UNCLOS’ rules and agrees with other international conventions.
2.3. Management driven by needs and policy initiatives ‒ importance of functional motives
Marine governance (including MSP) also has a functional motive, i.e. it should respond to actual needs. It seems that common-pool resources management can be applied to areas possessing conflicts that may be solved through dialogue between the interested parties. Such is the case if the various economic stakes of different parties can be accommodated without favouring one over another. On the other hand, if severe trade-offs are needed, an arbitrator may be required that has the authority to decide on the use of a given space. For instance, the International Seabed Authority was established to manage deep seabed mining in the Area, regardless of the various freedoms established there. For the same reason, i.e. increased intensity of conflicts, coastal states started to extend their territorial waters during the 1950s and 60s from the initial 3 nm. One interesting example is the delimitation of Australia’s sea borders in a way that places the entire Great Barrier Reef under national jurisdiction [21]. This illustrates the importance of functional characteristics that determine the type of governance to be applied, even if it does not align with prevailing legal solutions. This may be seen as an argument for carrying out regulatory spatial planning for ABNJ in exceptional cases stemming from actual needs. It also argues for treating ABNJ as a dynamic concept that can evolve in tandem with such needs.
ABNJ and AUNJ differ in terms of their prevailing management patterns. Although there have been different approaches to MSP, at least by EU Member States, there is a general tendency to assign MSP the role of sectoral integrator in the AUNJ. One possible explanation for this in the EU is its integrated maritime policy [22], and MSP is expected to contribute to this integration.
In contrast, in ABNJ, scattered sectoral management prevails, a phenomenon that has been described in detail by Alatvater et al. [1], Ardron et al. [9] Wright et al. [6] and Gierde & Yadav [49]. Several conventions and global initiatives provide a framework for a more deliberate spatial development in ABNJ. All the above three papers mention key global conventions: UNCLOS; the International Convention for the Prevention of Pollution from Ships (MARPOL) (which has established “special areas” with higher protection from ships’ discharge); and the Convention on Biological Diversity (CBD) (which considers MSP to be an important vehicle for the implementation of the ecosystem-based approach); and regional conventions focusing on environmental issues (such as OSPAR
, CAMLR
 and the Barcelona and Lima Conventions). Additionally, several important actions have been taken by sectoral international bodies, such as the Regional Fisheries Management Organisations which closed a number of vulnerable marine ecosystems areas in ABNJ to bottom fishing. International organisations possess other instruments for managing ABNJ, but, thus far, the tools with clear spatial characteristics have not been used by them in ABNJ (see Wright et al. [6]). 
As already indicated, such a sectoral approach works only if a willingness to cooperate exists between the various organisations. For instance, Ardron et al. [9] describe the Pelagos Sanctuary for Mediterranean Marine Mammals, located in the High Sea protected area, which was established through a formal agreement between France, Italy, and the Principality of Monaco in 1999. Also, the North East Atlantic Fisheries Commission has defined vulnerable marine ecosystems areas, for which OSPAR has designated complementary Marine Protected Areas with spatial overlap. (More information on similar initiatives can be found in the UNEP-WCMC and Seascape Consultants Ltd report [23]. However, there are also many examples of complete failures due to an unwillingness to cooperate, such as the failed attempt to establish the South Atlantic Whale Sanctuary by the International Whaling Commission [24].
Several authors are of the opinion that no adequate mechanisms exist yet in ABNJ for their effective management (e.g. Katsenevanis et al. [25]). As indicated by Wright et al. [6]:
· “the existing framework for the management of ABNJ is fragmented, uneven and uncoordinated”
· “the management type… is less than the sum of its parts”,
· “there is no agreed upon set of comprehensive overarching governance principles”,
· “little cooperation or coherence exists” between the various organisations managing ABJN, and their “precise mandates… are often unclear”
· there is an “absence of... a broader culture of cross-sectoral cooperation and management”
· there is a severe “challenge of identifying and consulting relevant stakeholders” in ABNJ.
2.4. Future management patterns ‒ towards the BBNJ Agreement
This scattered ABNJ management with its inherent deficiencies are the key reasons for a more active search on how to address gaps in the current framework. This study was framed within the existing legal framework (i.e. UNCLOS) that would build “on existing obligations… to cooperate to protect and preserve the marine environment and conserve marine living resources.”[50 p.1]. The effort is flagged as a search for an “international legally binding instrument for the conservation and sustainable use of marine biodiversity in areas beyond national jurisdiction” (“BBNJ Agreement”) [50 p.1]. Pre-negotiations on the Agreement were started in 2006. However, only in 2017, the General Assembly of UN decided to convene an Intergovernmental Conference under UN auspices mandated with the task to prepare a proposal of an international legally binding instrument under UNCLOS covering ABNJ and strengthening conservation and sustainable use of marine biological diversity. The Conference had regular meetings till 2019 when the work was delayed due to the Covid pandemic; it recommenced in 2022 (the 5th and probably final session of the Conference is scheduled for August 2022). The rationale for and ongoing negotiations to conclude, a BBNJ Agreement have been examined by several authors [e.g. 49; 50; 51; 52; 53; 54; 55; 56; 57; 58; 59]. Gjerde and Wright [50 p.2] have identified four key areas of negotiations: 
· “Area-based management tools (ABMTs), including marine protected areas (MPAs),
· Environmental impact assessments (EIAs), 
· Marine genetic resources (MGRs) and questions relating to benefit sharing,
· Capacity building and technology transfer”. 
Regional approaches to cooperation, coordination and implementation have also been discussed. However, the “Revised draft text of an agreement under the United Nations Convention on the Law of the Sea on the conservation and
sustainable use of marine biological diversity of areas beyond national jurisdiction
” that was discussed at the 4th session of the Conference in March 2022 (along with the report from this meeting
) does not include any clear reference to MSP when proposing area-based management tools based on the provisions of a draft BBNJ Agreement. This creates the risk of a fragmented and non-integrated approach to nature conservation and securing ABNJ biodiversity. The broader socio-economic context of the area-based tools, including functional linkages with surrounding areas, might be undermined when establishing and managing such tools. MSP may assist this process, not necessarily as a legally binding procedure, but as an expression of the philosophy of an integrated approach. Gjerde and Yadav [49] formulated seven recommendations how BBNJ Agreement can enhance integrated actions and approaches in ABNJ.MSP can help and offer its on ground and reality proven expertise with regard to some of them i.e. conflict resolution, strengthened cooperation through integrated ecosystem assessments and strategic action programmes and strengthened regional and national capacities for ecosystem-based management. But also in return adoption of the BBNJ Agreement will create new challenges and opportunities for MSP. This means, inter alia, a need to: (i) co-operate with entirely new types of actors and stakeholders (regional agreements and conventions), (ii) acquire new type of knowledge important for understanding functioning of ecosystems in the ABNJ, (iii) consider interactions not only between sea and land but also between ABNJ and AUNJ, (iv) reconsider the role of MSP into more informing than regulating. This is a new challenge that has not been previously discussed in the MSP literature. In the current literature, the development of MSP in ABNJ is foreseen mainly in the context of biodiversity and cable laying (e.g. [1]; [13]; [14]; [26];). Sometimes, fisheries are also considered [9]. However, MSP in ABNJ faces significant challenges, resulting from the specific interests, rights and contradicting competences of global and macro-regional organisations, such as the Seabed Authority and regional environmental or fisheries organisations. (e.g., [25). These challenges may be difficult to overcome. Symptomatic is the case of the Arctic region (a region with clear conflicts requiring spatial management). MSP for this region was considered and partially designed in 2011 [27], but, since then, there has been little progress. 
3. Options for MSP in ABNJ
3.1. Spatial characteristics of ABNJ and AUNJ and their implications for MSP
Marine space can be defined as a marine ecosystem that is shaped by various oceanographic, economic, environmental, social (behavioural) and, sometimes, administrative processes, through interactions between different elements constituting this ecosystem (both natural and anthropogenic) [28]. This means that marine space, similarly to terrestrial space, should be seen as inclusive of socially constructed human values, culture, political systems and beliefs [29]. Gee [30] even speaks about the “co-construction of the ocean by humans and the water itself”. Several scientists also claim that the human conceptualization of marine space has had an important influence on the functioning of societies, even if people were not aware of such an influence [31]. But such an understanding poses a real challenge for MSP in ABNJ. As the space of ABNJ is far away for many people, their experience of this space is limited and, therefore, they would find it difficult to conceptualize it for the purposes of MSP (see also Jay [32]).Even more than for AUNJ, the space of ABNJ is in statu nascendi (a nascent, emerging state). Hence its social dimension may be conceptualized by a limited number of well-organised stakeholders, such as major industrial interests,, which may result in decisions quite different from those that would be taken by wider societies. The problems encountered in the establishment of the South Atlantic Whale Sanctuary may serve as an illustration of that.
A number of clear differences distinguish ABNJ space from that of AUNJ. Following Altvater et al [1], one can name various oceanographic, economic, and environmental characteristics, such as the prevalence of deep, cold, slowly growing ecosystems, long distances to places permanently inhabited by people, major knowledge gaps, low intensity of economic uses that are limited in number, and an unclear emotional bond of people to remote sea areas
. For these reasons, AUNJ provide the lion’s share of provisioning and cultural ecosystem services that contribute most immediately to the wellbeing of coastal communities, whereas ABNJ deliver important regulating and supporting ecosystem services (related to climate change and connectivity for migratory species etc.), which are difficult for the general public to perceive, and the value of which is difficult to monetise. 
With regard to MSP, these differences might lead to different objectives for AUNJ and ABNJ. Conventionally speaking, MSP is expected to ensure sustainable development and mitigate excessive use of the sea [33]. For AUNJ, this would seem appropriate, as there is a need for arbitrating between various economic, social and environmental risks and benefits. However, for ABNJ, spatial development should be designed taking into consideration the paradigm of resilience [see 34 and 35], as this is crucial for the proper functioning of ABNJ’s regulatory and supportive ecosystem services. By the same token, due to a deficit of information and limited knowledge about the consequences of human interventions in ABNJ, the precautionary principle should figure more prominently. In addition, MSP in ABNJ should be more focused on knowledge integration [36] to avoid the potential dominance of narrow understandings of conditions [37]; this could involve creating alternative scenarios and visions for maritime spatial development, as well as various spanning objects (helping to bridge various scientific and professional perspectives and bodies of stakeholders’ knowledge) that foster strategic discussions on the development of ABNJ. Table 1 presents a summary of these ideas.
Table 1. Differences between ABNJ and AUNJ and their implications for MSP in ABNJ
	AUNJ
	ABNJ
	Implication for MSP in ABNJ

	Established sea space that has already  been “co-constructed”
	Sea space in statu nascendi
	Focus on knowledge integration, scenario-building and visioning

	Large knowledge gaps
	Extremely large knowledge gaps
	Importance of the precautionary principle

	High intensity of economic uses, important provisioning and cultural ecosystem services
	Lower intensity of economic uses, important supporting and regulating ecosystem services
	Higher focus on resilience rather than sustainable development

	Population’s strong emotional bond to particular sea areas
	Population’s unclear emotional bond to particular sea areas
	Need for frequent use of spanning objects bringing the general public closer to ABNJ (educational activities)


Source: own elaboration
Despite being very different, AUNJ and ABNJ are connected to each other. Two types of physical connectivity have been identified in the literature: ecological connectivity and ocean circulation connectivity [60;61]. As explained by Livingstone and Jose [62] they are “exposing ecosystems of coastal waters to the downstream influence of activities in ABNJ”. But, in fact, both downstream and upstream connectivity processes work in parallel [60]. MSP should therefore act as an integrator between AUNJ and ABNJ and try to recognise and support the various connectivity patterns and mechanisms and their spatial needs. This is important since vital ecosystem services are provided by the entire body of the ocean and not separately in ABNJ or AUNJ. For instance, “overfishing in the ABNJ can affect productivity and fishing opportunities in coastal waters” [62]. Also, marine food webs are not divided by the sea borders related to national jurisdiction. Many processes typical of ABNJ (e.g. carbon sequestration) directly affect the functioning of coastal waters (e.g. sea level rise and coastal erosion) [60]. Dunn et al. [61] collected scientific evidences on the existence of global types of connectivity e.g. “basin-scale oceanic migrations of sea turtles, marine mammals, seabirds and fishes as well as circumpolar and pole-to-pole migrations by seabirds”. By the same token “ocean currents are the key medium by which distant ocean regions are connected to each other… and this includes connectivity of the coastal zones to the ABNJ” [60]. So the focus in the literature when examining this type of connectivity is on functional relations rather than mere geographical “adjacency” (i.e. spatial/geographical proximity) [63]. An example is the Costa Rica Thermal Dome which is situated mostly in ABNJ in the Pacific Ocean [60] This is an upwelling-driven oceanographic system  of primary production, which attracts fish and their migratory predators and is important for marine activities in neighboring Costa Rica, Nicaragua and El Salvador. The main pressure comes from shipping (Panama Canal), but also  from other anthropocentric  activities. They create various conflicts between countries, sectors and various types of the water areas that can not be well-managed solely on sectoral basis. As illustrated by this example the actual connecting processes “glueing” ABNJ and AUNJ are of oceanographic, cultural and ecological natures [63]. All of them should be considered in conjunction when planning the ABNJ since they affect vital interests of not only coastal states but also the entire population of the world. Scientific efforts have identified these patterns and measures of ABNJ and AUNJ connectivity. For instance, Popova et al. [60] have produced a map of the ABNJ connectivity to the coastal zones of coastal regions and islands of the Least Developed Countries. Despite some shortcomings of this approach acknowledged by the authors themselves, the map can be seen (due to its genuine spatial character) as an important move towards extension of MSP beyond the borders of AUNJ.
3.2. Types of MSP that are appropriate for ABNJ
MSP is a relatively new governance process that aims to enhance the sustainability of the marine ecosystem. Its key advantages include its progressive character and its facilitation of multilevel and cross-sectoral co-operation. Such characteristics are in line with the nature of the planning object (the world’s ocean forming a uniquely functional ecosystem). Until now, MSP has been carried out only for AUNJ. 
On the whole, MSP experience seems to be positive [2]. MSP has generally been implemented in line with legal requirements, such as the European Union Directive on MSP [33], as well as a significant role being played by scientists, intergovernmental organisations, NGOs and stakeholders, who have promoted the benefits of MSP [38]. Marine spatial plans vary in terms of their legal status, level of detail, binding character, priorities, sustainability aspects, and general approach to planning[39]. For instance, in the Baltic Sea region, Polish and German plans are legally binding zoning plans, detailing the coordinates for key economic activities. Sweden and Finland’s plans, on the other hand, are more of a guide indicating the key interests of various maritime stakeholders, which defer specific economic solutions to the licensing period. Swedish plans are geared toward the environment, whereas Polish plans are aimed at blue growth. This difference in planning approaches should be perceived as an asset. All of these experiences may provide a broad set of options for planning initiatives that cover ABNJ. The MSP experience is being continuously examined and analysed by the research community. The considerable literature that has been recently published on MSP includes a comprehensive monograph [64] that indicates, despite an overall positive assessment, there are several shortcomings of MSP. A key problem is related to MSP being based on “a naïve, rationalist model of decision-making that has long been discredited in broader planning circles” [65] As pointed out by Flannery et al. [65] the result is insufficient connection to the governance and planning dimensions of
MSP and failure to adequately address the socio-political aspects of MSP. Such MSP may be counterproductive, if it neglects the social distribution of costs and benefits or, in the worst case scenario, is captured by well-organised, vested interests. Instead, there should be better acknowledgement of the social science contribution regarding terrestrial spatial-planning know-how that frequently deals with various trade-offs [38]. This would allow MSP to take into greater consideration social processes such as power, justice, fairness, distributional impacts and emotional bond to the sea. This has been argued in many MSP critiques [e.g. 66;67;68;69] and the first signs of changing the MSP paradigm has already been noticed [47; 65]. Having in mind the connectivity between ABNJ and AUNJ, such a “critical turn in MSP scholarship” [70] is welcome and necessary. In addition, some MSP practitioners have pointed out shortcomings [2] They warn that effective MSP should be seen as a part of a broader array of marine governance processes and should not be treated as a remedy to all marine problems. This is important to bear in mind when extending MSP to ABNJ. However, they also offer some remedies to this end in terms of MSP flexibility. They underline that MSP should not be seen simply as the production of a regulatory plan with zones that allocate space to various uses. Indeed, many other types of spatial planning exist in planning praxis and a spatial plan is the product of the process in only some of them. Others might set out contrasting spatial scenarios, sets of spatial principles guiding the allocation of space, or even visions for the future. Table 2 indicates various types of MSP and their corresponding tasks.
Table 2. Types of spatial planning and their corresponding tasks. 
	Type of planning
	Task
	Type of planning documents

	Information planning 
	The principal objective is the identification of resources (including their spatial distribution), and things such as pressures, demands, conflicts, robustness (sensitivity analysis) and risk (actions in the event of threats)
	· studies
· spatial analyses
· reports
· conflict matrixes
· risk maps

	Indicative planning
	The principal objective is inspiring other agents who shape spatial development through their actions. However, the spatial planner does not have sufficient authority to enforce their preferred actions
	· pilot plans
· scenarios
· visions
· strategies
· other policy-related documents of an indicative character

	Regulatory planning
	The planner has the causative power (resulting from legal regulations or economic instruments) to enforce chosen actions upon the users of a given space, and the plan is an instrument of implementation of publicly agreed-upon objectives and priorities, such as those relating to the utilization of marine resources, environmental protection or limiting conflicts
	· plans in the form of a legal instrument
· other binding documents


Source: [40], based on Lars Emmelin’s speech
Following this typology, the starting point of MSP in ABNJ is likely to be information planning. If this is successfully implemented, indicative planning might follow. 
4. Scenarios for implemeting MSP in ABNJ: 
4.1. Theoretical underpinnings for scenarios 
MSP principles, as well as MSP experience, point to a form of planning that is tailored to the different needs of various sea areas according to their legal status, natural characteristics, and potential benefits. Two guiding concepts have been used in the preparation of the following scenarios: the legal status of marine areas according to UNCLOS (and the underlying management systems), and the territorial characteristics of the marine areas. Taking these into account, this paper proposes three scenarios for the development of marine spatial plans for the world’s ocean as a whole.
The three scenarios identified in this paper are also based on existing debate about the development of terrestrial space, drawing upon the dominant paradigms in planning: a neofunctionalist approach, a neo-medieval of non-hierarchical overlapping territories’ paradigm, and, finally, a flexible grassroots spatiality within a global framework
. For the discussion of these approaches see also Faludi [41] who discussed in depth in particular the neo-medieval approach.
4.2.The scope of the  scenarios for the introduction of MSP in ABNJ
Firstly, the neofunctionalist approach assumes that an international organisation takes responsibility for the sustainable management of the entire ABNJ space and becomes a kind of new “sea owner”. They are then responsible for the preparation of indicative marine plans (possibly also legally binding plans for the parties of international agreements) that respect international conventions (e.g. UNCLOS) and domestic law. The regulatory component of such planning in the ABNJ would be limited content-wise, but the key planning themes that relate to the sea bed and maritime environment would receive systematic attention in a broader planning framework. This type of organisation would have responsibility for aligning various plans, such as those prepared by national and regional governments (for AUNJ) and the ABNJ plans. A type of nesting approach, i.e. a set of overlapping but coordinated plans, might emerge in this scenario. At the very least, the neofunctionalist approach may result in the systematic discussion of interlinkages between various types of marine spatial plans. This scenario builds on the ongoing attempts to establish a legally binding instrument under UNCLOS on the conservation and sustainable use of marine biological diversity of ABNJ. If MSP is referred to in this instrument,, the following steps for introducing MSP to ABNJ, while making use of the UNCLOS framework, are recommended:
a) The preparation of a spatial development strategy for ABNJ, naming key spatial principles and topics that should be covered by MSP, as well as specific areas requiring regulatory planning (the Baltic Sea Vision can serve as an inspiration [43])
b) A general study of spatial conditions of certain parts of ABNJ 
c) The compilation of strategic (non-binding) ABNJ spatial plans for four or five ocean areas (similar in character to the Swedish maritime spatial plan), composed of general principles and maps with areas of special interest
d) The preparation of regulatory plans for the selected areas, most probably the Marine Protected Areas in ABNJ and their surroundings (plans at a scale of bioregions – see Gomez-Ballesteros et al.[44, p.13])
e) Where relevant, the integration of these regulatory plans with national ones, as these ABNJ plans will be an important consideration for national MSP processes
f) The evaluation and monitoring of these outputs, with regard to outcomes and processes. 
The work could be coordinated by a central body under UNCLOS under a specified mandate, or the mandate may be delegated to regional networks (hybrid option ‒ see [23]), conventions, or international organisations. A drawback of this approach is the risk of planning ABNJ as a separate sea entity, thus encouraging the establishment of new administrative/planning borders. In this case, planning will take a significant amount of time and one should not expect quick results. This scenario may enhance the environmental component of sustainability, since any legally binding instrument established under UNCLOS will be related to the conservation and sustainable use of marine biological diversity.
Secondly, the neo-medieval approach suggests soft borders, cascading spatial differences, multiple spatial characteristics, and polycentric governance. Under this scenario, marine spatial plans would be drawn up according to the needs of entities such as national governments or regional co-operation networks, international organisations, or NGOs, in line with the issues concerning various areas [45]. These plans, which may overlap with one another, may be prepared in accordance with different methodologies and may hold different levels of legal status. They may have an informative nature regarding spatial planning and thus include visions, spatial principles, rules and guidelines. The alignment of plans would be discussed in a need-based, ad hoc manner. This idea has recently been conceptualized by Faludi [46] with regard to maritime areas. In this scenario, regulatory plans are not feasible, so MSP should be developed as a long-term task. To this end, the following steps are proposed:
a) Educational and networking actions initiated by the UN or the EU (such as MSP Global/https://www.mspglobal2030.org//), undertaken at different geographical scales in order to encourage co-operation between various international organisations 
b) Securing financial support for the implementation of MSP in ABNJ, either by the UN, the EU or other donors.  
c) Platforms to encourage uptake of MSP in ABNJ and co-operation among interested actors, via knowledge-sharing and the dissemination of tools and best practices (the EU MSP platform (https://maritime-spatial-planning.ec.europa.eu/) serves as an example)
d) Non-binding, pilot marine plans for sea areas (perhaps bioregions) proposed by MSP enthusiasts, professionals and academics, using existing resources, made available during an in-depth stock-taking phase (accumulating knowledge and experience)
e) Using these plans to initiate discussion among networks of international organisations, conventions and other bodies that have shared interests in a sea region
f) Collaboration between international organisations or conventions and other interested stakeholders on the preparation of nonbinding strategic plans (similar to the Swedish example), visions and strategies for the selected sea areas in ABNJ that may stand to benefit from such an approach (the difference with the pilot plans (d) is that the owners of the strategic plans commit themselves to follow them)
g) The concurrent strengthening of the spatial dimension of sectoral policies in ABNJ
h) Evaluation and monitoring of the outputs of this MSP process 
i) Influencing national/EU law on MSP by encouraging states to take ABNJ into consideration in their EEZ plans, if feasible, in a similar manner to that of land-sea interactions.
A key drawback of this approach is that it relies on leadership and the willingness to co-operate and, as such, may prove to be insufficient in scope and content. In particular, many interests can remain unrecognized. There is also a risk of MSP being overtaken by powerful vested interests. This scenario will probably enhance the economic component of sustainability, as the voluntary plans might be driven by sector-specific groups.
Thirdly, flexible grassroots spatiality within a global framework is a mixture of the previous two approaches. It is based on the concept of functional territorialisation [12]. Planning is administered, in the framework of sea or ocean basins, by the international organisations, backed by national/regional governments based on the international agreements among them. Other stakeholders are also invited to participate in establishing planning framework and elaborating plans. The initial step is to identify areas that require marine spatial plans, pinpoint the legal nature and character of these plans, and decide upon the responsible entities to prepare the agreed-upon plans. Planning is developed according to a flexible and internationally-designed agenda, and the various types of plans are aligned based on the timetables of their preparation and jointly-established procedures. The following steps are proposed:
a) The preparation of spatial development strategy for ABNJ (probably under UNCLOS), which identify key spatial principles and topics that should be covered by MSP as well as suggesting the areas requiring spatial plans and possible partners that may prepare them
b) The establishment a global framework of grass-root planning initiatives in order to align them, monitor their progress and secure the participation of the right stakeholders (probably in the form of guidelines, for which VASAB-HELCOM guidelines can serve as an example)
c) Networking actions, initiated by the UN or the EU, taken at different geographical scales in order to encourage co-operation between relevant international organisations 
d) Securing reasonable financial support for the implementation of MSP in ABNJ, either by the UN, the EU or other donors
e) Preparation (under the leadership of those named in the spatial development strategy) of nonbinding strategic plans for the selected sea areas in ABNJ that might benefit from direct planning
f) Voluntary compliance of national plans, i.e. taking the results of the ABNJ planning in the national plans in the form of various gateways, or changing spatial allocations in these plans
g) Evaluation and monitoring of the outputs of the MSP process 
The key drawback of this approach may be the imperfect translation of global visions and guidelines into marine spatial plans. This scenario can potentially enhance all three components of sustainability, since global actions will most likely be related to environmental concerns. However, establishing a framework might include the recognition of various stakes and concerns regarding the distributive role of the plan, whereas a grass-roots participation will probably reveal key economic interests. The fundamental feature here is the combination of grass-roots participation with the global MSP framework. This may strengthen the social component of MSP sustainability [47].
Taking into consideration resilience as a dominating paradigm of MSP in ABNJ, one might at first glance opt for the first scenario, as this seems biodiversity-friendly. However, this focus on biodiversity may omit important issues related to resilience, such as exposure to climate change, preparedness, and the ability to react in a broader international setting. Therefore, the third scenario may prove to be more promising, as it offers a more nuanced approach to the spatial development of ABNJ and encourages the participation of a broader set of stakeholders. In the second scenario, resilience could become an important aspect of the educational activities that are part of the initial stages of the process. 
The  summary of the three scenarios is shown in table 3

Table 3. Key elements of the scenarios of introducing MSP to the ABNJ. 
	Key characteristics
	Neofunctionalist
	Neo-medieval
	Flexible grassroots spatiality

	Leading paradigm
	Planning based on law
	Voluntary planning based on needs
	Policy driven planning (international agenda)

	Responsibility
	International organisation(s)  erected on the basis of international conventions
	National governments or regional co-operation networks, international organisations, or NGOs
	Sea basin  relevant international organisations in co-operation with public authorities 

	Executive body
	Central body under UNCLOS with a clear mandate, or the mandate may be delegated to regional networks [71]
	Volunteers mainly NGO and Academia
	Regional (sea basin)  international organisations co-operating with other stakeholders

	Pre-planning phase
	Agreeing on and deciding on the scope of the use of MSP as a part of international convention(s) 

Spatial development Strategy for ABNJ
	Educational and networking actions by the UN or the EU

Securing financial incentives

Erecting platforms to encourage co-operation 
	Spatial development Strategy for ABNJ

Erecting  global framework of grass-root planning initiatives 

Networking actions by the UN or the EU

Securing financial incentives

	Informative planning
	A general study of spatial conditions of certain parts of ABNJ 
	Pilot marine plans for sea areas proposed by MSP enthusiasts,
	If needed

	Indicative planning
	Non-binding) ABNJ Spatial plans for four or five ocean areas (focus on biodiversity)
	Nonbinding strategic plans visions and strategies for the selected sea areas in ABNJ with clear political commitment
	Nonbinding strategic plans for the selected sea areas in the  ABNJ sea basins  with clear political commitment and sea basin coordination

	Regulatory planning
	Plans for the selected areas, most probably the Marine Protected Areas in ABNJ
	None
	None

	Integration with AUNJ
	Formal integration of the regulatory plans with national ones
	Informal integration 
	Informal integration

	Follow up
	Routine monitoring and evaluation
	Adjusting of sectoral national policies and other non MSP instruments

Evaluation and monitoring of the entire process
	Adjusting sea basin policies and other non MSP instruments

Evaluation and monitoring of the entire process

	Main focus/result
	Biodiversity
	Blue growth
	Resilience

	Suitability
	Areas with dominating ecological problems requiring more holistic approach. E.g. South Atlantic Whale 
	Areas with clear needs in which stakeholders can see benefits of planning such as the Costa Rica Thermal Dome.
	Sea basins with very complex conflicts requiring gradual approach and gradually increased coordination such as Arctic


Source: own elaboration. Bolded main outcomes’
5.Conclusion
This paper identifies several important preconditions for the successful introduction of MSP in ABNJ. The key ones relating to the nature of the plans are the following:
a) A focus on resilience and attention to long term processes
b) The proper inclusion of regulatory and supportive ecosystem services during planning and oceanographic processes (connectivity issues)
c) Making use of various types of spatial planning whilst recognizing the importance of information and indicative planning for ABNJ
MSP in ABNJ can be introduced either through an international convention that endows it with a specified legal mandate or through co-operation between entities, i.e. a voluntary effort from international organisations, governments, and civil society. While both approaches are distinct, they can be effectively combined. For the success of the first approach, a legal mandate is an essential precondition. For the second approach, the existence of various platforms for strategic debates and the securing of funds for the co-operation efforts is necessary. A few common requirements in conducting the three approaches are as follows:
a) stock-taking and vision-building as starting points,
b) the importance of non-binding plans, that can have effect if they are of high quality,
c) mechanisms for the alignment of the ABNJ and AUNJ plans that affect each other,
d) a continuous monitoring and evaluation of the results of the planning process. 
A final conclusion relates to the dynamic nature of the maritime space of ABNJ. Its governance in the future might require a revisiting of the existing management systems, a restriction of existing freedoms and a more precise identification of responsibilities toward a functional, long-term spatial development of the ABNJ. This is in line with the observation that the concept of ABNJ itself is a dynamic one that can evolve in tandem with the emergence of new developmental goals and needs.
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Abstract:

Up until now, marine spatial planning (MSP) has been developed primarily in sea areas that are under national sovereignty, i.e. territorial waters and economic exclusive zones. There are proposals for extending MSP to areas beyond national jurisdiction (ABNJ). However, the lack of a clear legal framework to support such attempts limits their viability This paper draws on existing MSP and wider spatial planning experience, and proposes three different scenarios for the creation of planning systems covering the entire world ocean based on the characteristics of different areas. The most promising seems to be the flexible grassroots spatiality approach that would be based on an international agreement to plan ABNJ along with the grass-root efforts of various organisations and planning professionals. The paper identifies key preconditions for the successful introduction of MSP in ABNJ with a focus on resilience and regulatory and supportive ecosystem services. The use of various types of spatial planning is also proposed, prioritizing information and indicative planning, stock-taking and vision-building, making use of non-binding plans, aligning plans for ABNJ and areas under national jurisdiction (AUNJ) and continuous monitoring and evaluation of the results of MSP processes.
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Glossary of terms
ABMTs – Area-based management tools envisaged under BBNJ Agreement 

ABNJ – High seas and Area

AUNJ – EEZ and Territorial sea and Internal waters and Continental shelf

Area – the seabed and ocean floor and subsoil thereof, beyond the limits of national jurisdiction

BBNJ Agreement or “BBNJ Treaty”, or “Treaty of the High Seas”) – an international agreement on the conservation and sustainable use of marine biological diversity of ABNJ currently under negotiation at the United Nations.

CAMLR – the Convention on the Conservation of Antarctic Marine Living Resources

CBD – the Convention on Biological Diversity EEZ– exclusive economic zone (EEZ), as prescribed by the UNCLOS

EEZ–An exclusive economic zone, as prescribed by the UNCLOS
EIAs – Environmental impact assessments

HELCOM–Helsinki Commission an intergovernmental organisation and a regional sea convention in the Baltic Sea area

High Seas – the seas that are not under jurisdiction of any country

MARPOL – the International Convention for the Prevention of Pollution from Ships 

MGRs – Marine genetic resources

MSP–Maritime or Marine Spatial Planning 

MSP Global–a joint initiative by UNESCO’s and the European Commission’s Directorate-General for Maritime Affairs and Fisheries to develop new international guidelines on MSP
OSPAR – the Convention for the Protection of the Marine Environment of the North-East Atlantic

UNEP-WCMC – the UN Environment Programme World Conservation Monitoring Centre
UNCLOS–United Nations Convention on the Law of the Sea

VASAB– Vision and Strategies around the Baltic Sea Cooperation of Ministers for Spatial Planning and Development in the Baltic Sea Region
  Highlights
The world ocean requires holistic management in line with its current needs
Marine management should not stop at administrative borders
Marine Spatial Planning should be extended to Areas Beyond National Jurisdiction
Attention should be paid to ocean resilience and to regulatory and supportive ecosystem services
Different types of spatial planning (i.e. information and indicative planning) should be combined for application to Areas Beyond National Jurisdiction
� For more arguments on this, see Gee and Siedschlag, [7].


� The Convention for the Protection of the Marine Environment of the North-East Atlantic


� Convention on the Conservation of Antarctic Marine Living Resources


� https://highseasdialogues.org/documents/


� https://enb.iisd.org/marine-biodiversity-beyond-national-jurisdiction-bbnj-igc4-summary


� There are some notable exception. For instance, much of the Mediterranean is ABNJ, because of the failure to agree EEZs, but is not very remote or little-used.





� In developing this paper, the seminal analysis of Gyelník and Ocskay [42] on territoriality of the European Cohesion Policy has been used as inspiration 
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