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ABSTRACT

Once in court, witnesses are subject to a number of procedures that aim to
elicit testimony, but none is so important as cross-examination. For the
witness, cross-examination represents an inquisition that allows the advocate
to employ a range of tactical procedures such as linguistic variation, negative
feedback, and the targeting of critical items, that are articulated through the
use of leading and pre-suppositional questions (i.e. collectively known as a
'lawyerese' questioning style). Yet, despite the large psychological literature
on eyewitness accuracy and confidence, little empirical research has been
conducted on performance under cross-examination conditions, and individual
differences in the abilities to give accurate and credible testimony to the court.
In view of these considerations, the central focus of this thesis was to
investigate how ordinary witnesses perform under cross-examination
conditions. Four main questions were investigated. 1) Do cross-examination
questioning styles, including the provision of negative feedback, affect witness
confidence and accuracy, and the relationship between confidence and
accuracy (C-A)? 2) Do accuracy, confidence, and the C-A relationship, so
influenced, remain stable over time? 3) Do jurors assess the accuracy and
confidence of witnesses differentially according to the way in which they are
examined? And, 4) Can we predict who will be a good and poor witness under
cross-examination? Results showed that a lawyerese style alone had little
effect on accuracy generally, but a negative effect on confidence accuracy
calibration for difficult items, whereas addition of subtle feedback improved
confidence accuracy calibration, but at the expense of accuracy for difficult
items. A delay of 6 months between stimulus presentation and questioning
reduced accuracy generally, but, in some cases, confidence accuracy
relationships actually improved. Results also showed that juror/observers
tended to link witness confidence with accuracy, however, a lawyerese
questioning style with subtle negative feedback style destroyed this link.
Furthermore, presenting the testimony of a poor witness first increased
observer's perceptions of that witness' accuracy, confidence and competence.
Attempts to find a predictor of performance under examination were largely
unsuccessful with the possible exception of verbal fluency, a
neuropsychological test of brain function. It is concluded that, if these results
are generalisable, many of the assumptions made by some legal professionals
about the efficacy of cross-examination procedures should be seriously
questioned.
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PREFACE

The legal system is a structured, institutionalised forum for handling criminal

or civil conflict. However, it is important to be aware that decision-making

does not occur solely as a result of the mechanical application of rule or court

procedure, but the eyewitness, particularly in criminal cases, represents a

crucial component of the decision process. All witnesses, whether victims or

other persons at the scene of the crime, function as data-gathering sources

whose construction of reality can significantly affect the fate of the defendant,

thus having the potential to impact greatly on the Criminal Justice System.

There are many varieties of evidence which may be presented to jurors

and jurists .in a criminal court. However, the principle of orality is a

traditionally claimed virtue of the common law trial, based upon the belief that

the credibility of evidence can only be assessed if the court observes the

witness utter it from the witness box. Clearly then, those who are 'witnesses

to the facts of the case' play a centrally important role in most investigative

and legal processes. Once in court, however, the witness will be subject to a

number of procedures aimed at eliciting testimony, but none so important as

that designed to test witnesses' veracity: cross-examination.

All examinations to which the witness is subject to in court may be

classed as interviews. However, some interviewing procedures, both in and

outside of the courtroom, are necessarily interrogative. For example, the

'standard police interview' requires that the process uncovers as many relevant

facts relating to the investigation as possible; while 'cross-examination' aims

to elicit further facts favourable to the cross-examiner. Cross-examination
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remams uruque then in that such a procedure is an interrogation both in

context and nature. That is to say, it consists of a range of questions put

closely and formally aimed specifically at directly challenging the substance

of witness evidence given, and to attack the credibility of the witness. Thus,

the cross-examination is an inquisition focused on the witnesses and what they

know, rather than being merely inquisitorial about what they might have

observed, as in the police interviewing ordinary witnesses to an event.

Furthermore, because cross-examination is designed to probe the accuracy of

evidence-in-chief, and to expose dishonest or unreliable evidence, leading

questions are always permitted, and a range of other tactics, techniques and

styles may be employed. Such techniques and tactics include; linguistic

variation, negative feedback, and critical item difficulty. To date, however, no

empirical research has been published on the effects on testimony of interview

styles, or negative feedback, as might be used by examiners in a courtroom.

This is important given that some have expressed concern that court

officials lend too great a weight to evidence given by witnesses when reaching

decisions, believing them to be accurate and thus truthful. Accuracy appears

to be generally inferred from the overall credibility of the witness, which is

determined by a range of factors: the inherent consistency of evidence (e.g.

whether the witness appears to be suggestible); corroboration, where possible;

performance in witness box (e.g. whether there is a witness defect rendering

evidence unreliable); observation of physical manifestation of truthfulness or

mendacity, and the inherent probability or improbability of evidence. One of

the most influential measures used by courtroom officials to determine

accuracy .is the confidence expressed by witnesses in respect of their
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testimony. However, as yet we know nothing about how witness confidence

and accuracy, and the relationship between confidence and accuracy (C-A),

may be mediated by the styles, tactics, and procedures engaged in during

cross-examination.

Although much academic and legal debate has centred upon cross-

examination, most arguments have been put forward by linguists or those

interested in the welfare of those who might be susceptible giving their oral

evidence in court (i.e. children, those with learning difficulties, and some older

adults). This focus has tended to separate the 'ordinary' witness from those

witnesses who are classed as vulnerable. The focus of research upon these

groups of witnesses has lead to a virtual vacuum of empirical investigation

into cross-examination and its effects upon ordinary witnesses; i.e. those who

are statistically much more likely to be called upon to give evidence in court.

Furthermore, it is likely that potential 'ordinary' witnesses are not a

homogenous group, and they may vary in terms of their abilities to give

accurate and credible testimony to the court under interrogative conditions.

These considerations give rise to a number of questions that are

addressed in the present thesis. 1) Do cross-examination questioning styles,

including the provision of negative feedback, affect witness confidence and

accuracy, and the relationship between confidence and accuracy (C-A)? 2) Do

accuracy, confidence, and the C-A relationship, so influenced, remain stable

over time? 3) Do jurors assess the accuracy and confidence of witnesses

differentially according to the way in which they are examined? And, 4) Can

we predict who will be a good and poor witness under cross-examination?
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PART 1

LITERA TURE REVIEW AND INTRODUCTION TO THE

EXPERIMENTAL WORK
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CHAPTER 1

EYEWITNESS TESTIMONY AND THE COURTROOM

1.1 The importance of eyewitness testimony

General interest in the field of eyewitness testimony has been considerable

since Whipple's first reports and enquiries into the subject dating back to the

beginning of the century (1909, 1910, 1917). However, most of this early

work failed to recognise fully the reconstructive nature of memory and the

influence of social processes (Bartol & Bartol, 1998; Lloyd-Bostock &

Clifford, 1983). Nevertheless, it was the pioneering work of Loftus (1979)

that was to recast the way in which eyewitness research was to continue.

Loftus argued that there existed a cavalier attitude towards eyewitness

testimony, and both legal experts and the general public greatly

underestimated the malleability of memory.

The accuracy of observer recollection clearly becomes important when

placed within the investigative and legal process; and whilst it may be a

difficult task to assess the veracity of a witness's account, many commentators

concede eyewitness testimony is extremely persuasive. Loftus, for example,

describes a case in North Carolina, USA, where on the -15th May, 1975 an

assistant manager of a store was forced by two men at gunpoint into a car. He

only had a brief opportunity to see their faces before they pulled stockings

over their faces and laid him down in the back of the car. At arrival at the

store the men demanded the contents of the safe, but following the manager's
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repeated knowledge of the safe combination they left taking only $35 from his

wallet. The manager in his recollections to the police included that one

kidnapper looked like a man who had recently applied to the store for a job

and that the vehicle involved was a white Dodge Dart.

Three days later the police arrested two brothers; the Sawyers, in a

vehicle resembling a Dodge Dart. Neither had applied for a job at the store and

both denied knowledge of the incident. Despite evidence that the Sawyer

brothers where elsewhere at the time, the jury was prepared to accept the

testimony of the victim and convict them. Only a written confession from a

youth prisoner led to a later pardon. Strong testimony effects have also been

evident in other cases, which have later been revealed to be not accurate as

first thought (see Loftus & Ketcham, 1991).

Nevertheless, the Rand Corporation (1975) report had previously noted

the main predictor of whether a crime was solved was the completeness and

accuracy of eyewitness accounts, particularly in the absence of other clues. A

study by Sander's (1986) further illustrated the significance of eyewitnesses in

the Criminal Justice System. When Sheriff's' detectives and deputies were

asked: "What is the central and most important feature of criminal

investigations?" the response in the main was "eyewitnesses". Indeed, a

report from the USA in 1989 estimated that around 77,000 people a year were

charged with crimes solely on the basis of eyewitness evidence (Goldstein,

Chance & Schneller, 1989). The continuing importance of eyewitnesses

within the Criminal Justice System has been highlighted in a recent survey of

159 police officers in the UK. This revealed that 36% of officers said that
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eyewitnesses 'always' or 'almost always' provided the major leads for an

investigation, and that 51% said 'usually' (Kebbell & Milne, 1998).

However, while eyewitnesses are clearly important in terms of both

initial and ongoing investigation procedures, in the UK, once a case has been

brought to court by the Crown Prosecution Service (CPS), the evidence

witnesses impart during this final stage takes precedence in terms of the

informational influence carried. It is significant, therefore, that the vast bulk

of the extensive literature on eyewitness testimony has concerned only those

factors that may influence testimony during the initial investigatory process.

This thesis, therefore, is concerned with the examination of eyewitness

memory at the final point of retrieval, that is, in court, and in particular, during

the cross-examination process. However, before examining what factors are

likely to influence accuracy and confidence of witnesses during cross-

examination, it is first necessary to provide a background regarding the kinds

of processes and procedures that are inherent in the English Legal System and

occur in the courtroom.

1.2 The English Legal System and general principles of procedure and
testifying in court

The general principles regarding procedures relating to testifying in court can

be summarized as follows (McConville, Hodgson, Bridges -& Pavolonic, 1994;

Murphy, 1994; Stone, 1988). In court, every witness called is subject to

examination by the party calling him or her, all other parties, and the court.

Examinations consist of examination-in-chief, cross-examination, re-

examination, and possible examinations by judge and/or bench, usually for
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clarification purposes. The examination-in-chief is a procedure that rests upon

the notion of gaining the trust of the court and jury in the witness. To this end,

a witness's own counsel will encourage the witness to provide a free narrative

account of events and importantly, leading and suggestive questioning styles

are, by the rules of evidence, disallowed. Consequently, the examination-in-

chief procedure must be conducted without leading questions as such

questioning is regarded as improper (also disallowed in re-examination), in the

sense that such questions tend to put words into the witness's mouth, or

suggest directly to the witness the evidence counsel expects to receive. The

rationale behind this process is that the court is concerned to hear any

evidence given by the witness in the words of that witness and not those of the

advocate. However, this unwritten rule is easy to state but far more difficult to

apply. In an attempt to avoid leading questions, advocates are taught to apply

the 'two-for-one rule': that is, a general question will be asked first inviting a

yes or no answer, followed by an invitation for the witness to 'fill in' the

specific detail, without leading. Nevertheless, control is still retained by

counsel as to the evidence required and thus that deemed important to the case.

Memory-refreshing documents containing statements made or verified

by the witness may be used while giving evidence in the witness box (e.g. a

police notebook), as the giving of evidence should be a test of accuracy rather

than one of simple memory, although previous consistent statements may not

be used to enhance the witness's evidence by relating to the court what he or

she has said on the same subject on another occasion.

Cross-examination, however, has a different purpose; that is to

establish the creditworthiness of the witness and the weight that should be
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given to evidence of that witness. Thus, with regard to cross-examination, Du

Cann (1964) cites Lord Hanworth's, Master of the Rolls, statement that:

"Cross-examination is a powerful and valuable weapon for the purpose

of testing the veracity of a witness and the accuracy and completeness

of his story" (p. 95).

To this end, a witness' knowledge of the facts, impartiality, truthfulness,

respect for oath or affirmation and general demeanour, are challenged at this

point. Witness character, bias and unreliability are also open to question.

Given that, the use of previous inconsistent statements is probably the most

effective way of discrediting a witness's account, it is no surprise therefore

that cross-examination strategies tend to be built around the development of

this consequence.

Because, on the whole, procedures inherent within cross-examination

have long been thought by the legal profession to be crucial for probing of the

accuracy of evidence obtained in the examination-in-chief and the exposure of

unreliable or dishonest evidence (Murphy, 1994; Stone, 1988), a firm rationale

has developed historically in the legal culture whereby leading questions may

always be permitted during cross-examination, providing they do not invite

irrelevant or inadmissible answers (R v. Thompson, 1912). Legally speaking,

therefore, leading questions should be distinguished from those which are

"improper; i.e. those which do not suggest the desired answer but assume the

existence of a disputed fact" (Cross, Wilkins & Tapper, 1986; p. 82). The

admissibility of leading questions is based upon the notion that these specific
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highly suggestive forms of questioning (i.e. 'lawyerese' questions) serve to

calibrate or assess the memories of witnesses. Leading questions are usually

suggestive to a degree (e.g. "The car was black, wasn't it?"), while highly

suggestive questions tend to be declaratives and are more powerful in their

assertions (e.g. "You've seen the black car, haven't you?"). Consequently,

such forms of questioning can be characterised as direct or closed lines of

questioning which aim to limit the response made and elicit the preferred

answer.

1.3 Conclusion

In summary, although the topic of the reliability of eyewitness testimony has

received a large amount of attention from both academic researchers and legal

experts, little attention has been paid to the factors that influence testimony

during the final, and in many respects, the most important part of the legal

process; examination in court. Research into the influences of all aspects of

the examination process in court is obviously beyond the scope of a limited

thesis such as this, however, the cross-examination process would seem a

particularly useful place to start.

To reiterate, the cross-examination process has been viewed by many

legal experts as fundamental to determining the completeness and accuracy of

a witness's testimony; to this end leading and declarative questions are seen as

useful ways of enabling both witnesses and observers to assess or calibrate the

accuracy of their memories. However, one may legitimately ask, what actual

evidence is there that the rationale upon which the cross-examination
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procedure has been built is a sound one? Does cross-examination serve to

calibrate witnesses' memories; or are the techniques used likely to interfere

with accuracy?

Psychological literature from a number of areas is pertinent to these

questions, but most particularly, general eyewitness testimony, interrogative

suggestibility and police interviewing.
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CHAPTER2

COURTROOM QUESTIONING

2.1 Eyewitness memory. language and testimony

A number of findings from the general literature on eyewitness testimony

suggest that cross-examination procedures might be problematic in evoking

accurate testimony.

Loftus (1979) has described and categorised eyewitness memory in

terms of a three-stage process. First, is the acquisition and initial storage of

information concerning the event. At this stage non-linguistic factors are the

main influences on memory. For example, the nature of constructive

perceptual processes means that people do not record events directly or

completely as lay people may actually think, and that such perceptions may

therefore be inaccurate. The conditions at the time (known as event factors),

such as, time exposure to stimulus (Hall, 1980; Loftus & Kallman, 1979),

event complexity (Carr, Deffenbacher & Leu, 1979; Deffenbacher, Carr &

Leu, 1981; Mandler, 1980), and stress (Bohannon, 1992; Clifford & Hollin,

1981; Heuer & Reisberg, 1990; Loftus & Burns, 1982; Neisser & Harsch,

1990; Peters, 1988; Yuille & Cutshall, 1986) may all influence memory

accuracy. The latter may be particularly significant in that stress arousal may

be related to courtroom examination styles.

The second stage is the retention or storage of information. The

retention of information is generally believed to decline over time, according

to Ebbinghaus's classic research into the standard forgetting paradigm (1913),

9



and although some have questioned the reliability of the paradigm (Bourne,

Dominowski & Loftus, 1979), psychological evidence suggests that the length

of retention interval is still a critical factor (Carr, et ai, 1979; Lipton, 1977).

This again may be significant given that the time lapse between the observed

event, the initial police interview, and courtroom examination may often be

years.

Most important, however, for the focus of the present thesis is the third

stage, that of the retrieval of information. For eyewitnesses, retrieval usually

involves imparting information under some form of questioning as part of an

interview process. According to Loftus (1979), at this point, linguistic factors

(i.e. articles, wording, bias, style, question type) playa more vital role in

reshaping memories.

Before going on to examine what the literature may have to say about

possible linguistic effects upon eyewitnesses, however, it is important to look

in some more detail at the meaning and role of courtroom questioning.

2.2 Questioning in the courtroom

Nearly all the literature relating to a court context, whether real or fictional,

recognises the importance of questions as the primary means of obtaining

information from defendants, witnesses, and in fact all those who take the

witness stand in a courtroom (Baldwin, 1987; Du Cann, 1964; Evans, 1995;

Glissan, 1991; Hickey, 1993; Mauet & McCrimmon, 1993; Murphy, 1994;

Stone, 1988). At this time, the plight of the individual could be perceived as

being pitted against the arbitrary power and control of the legal system. For

the witness, who is denied the opportunity to ask questions, the procedures
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inherent within the process of cross-examination may constrain both the

amount and type of information the witness may give as evidence.

Consequently, the functions and responses in relation to questioning in the

courtroom raise concern regarding the relationship between basic paradigms

of justice and fairness.

For instance, in her study of question forms within magistrate's court,

Harris (1984) found that different forms of questioning were specifically

targeted to a preferred outcome at a certain point in the court proceedings. To

reiterate, examination-in-chief will likely comprise of certain elements; the

exclusion of leading questions; the incorporation of only slight suggestion; and

tightly framed controlled questioning, with a slow and deliberate rate of

question deliverance, perhaps in the form of a story telling narrative. The aim

of such an approach is to enhance witness' creditworthiness and to raise the

jury's level of trust in that witness's testimony. Conversely, cross-

examination is more likely to comprise of opposite items; for example, the

inclusion of leading questions, a varying rate and type of questions (possibly

in no particular order), which are designed to confuse the witness; the aim is to

discredit the witness in the eyes of the jury so they may come to regard the

whole of the witness's testimony as disreputable.

1 Many questions during cross-examination contain propositions, which

require completion by the witness or completion within the question structure

before a response is explicitly or implicitly asked for. Such pre-supposition is

commonly used in the cross-examination procedure and is usually phrased so

as to elicit a response from a two-alternative forced choice (i.e. yes or no),

usually. in the context of 'yea' saying, thus limiting the response that can be
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made and encouraging answers preferred by the questioner (Harris, 1984). For

example, it has been noted that, "... all apparently and formally neutral

questions are in fact marked as expecting a positive polarity answer"

(Coulthard, 1981: p. 22).

Thus, certain questions inherently pre-suppose that the proposition

contained within them is correct, thereby encouraging the desired minimal

answer from the respondent. However, should a witness attempt to elaborate

beyond this minimal response he or she is likely to be interrupted by being

asked another question, or by some other response from the cross-examiner;

for example, the application of negative feedback, challenging the witness and

implying that the witness is mistaken or lying, or asking (redirecting) the same

question again. In her study, Harris (1984) also reported that some forms of

questioning are more conducive to producing the response desired by the

questioner than others, and that in the court context a large number of these

exist (e.g. declaratives with interrogative tags or frames, declaratives asking

for confirmation, disjunctive interrogatives). Harris concludes that the power

of questioning is mainly elicited through controlled questions, which require a

.yes/no, disjunctive or other restricted response. Furthermore, conducive form

usage together with questions containing completed pre-suppositional

information, serve to maintain the traditional court position: that of controlling

what counts as information.

Another significant aspect of cross-examination is that there is no

clear-cut separation between information gathering and accusation. Legally

speaking, it is apparent that all questions can be related to one of two issues;

that is; to matters of issue or information gathering, or accusations. Many
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initial questions are intended to be purely informative. However, because of

the court's tendency to adopt the 'unwilling paradigm' when a witness for the

prosecution is being cross-examined by defence counsel, questions in this

context tend to become accusations. Thus, the context becomes the main

determinant as to whether questions function as accusations or a request for

information, or both. Consequently, cross-examination questioning might be

conceptualised as functioning in a more accusatory fashion than one that is

merely searching for the truth or the facts. Accusations convey information,

and questions requesting information can often contain underlying

accusations. In this regard, Atkinson and Drew (1979) found that witnesses

often anticipated accusations before they were made, offering defences in

response to apparently neutral questions. This is probably because witnesses

come to court expecting to be accused and to have their behaviour questioned.

In terms of perceptions of witness credibility, such responses to neutral

questions may suggest that the witness has something to hide. Therefore, the

use of conducive forms of questioning which call for confirmation of

prescribed information, together with accusations to which the witness cannot

.respond, act as a means of control over both functions by; a) restricting the

introduction of 'new' information, and, b) by allowing accusations to be made

while ensuring that challenges are less likely.

Hence, while questioning procedures are the' accepted means of

gaining evidence from a witness, the preferred answer may not necessarily be

the most accurate answer, and some linguists and legal commentators have

long been concerned about the possibility that lawyerese questions (i.e.

questions containing leading and suppositional phrases) in court can suggest or
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even compel a response (Brennan, 1995; Danet, 1980; Danet & Bogoch, 1980;

Drew, 1990; Kebbell & Deprez, 1998). Indeed, Atkinson and Drew (1979)

have suggested that questions in the courtroom might be: "Built in such a way

as to elicit certain preferred answers, and hence create difficulties for

witnesses to disagree" (p. 154).

One reason why a witness might find it difficult to disagree with such

questions is that challenging a proposition contained within such a question

may require greater cognitive work than simply agreeing to it. For example,

witnesses know that if they disagree with a proposition they run a significant

risk of further questioning on the point, and having to justify any further

assertions they make. This in turn, may result in even more acquiescent and

agreeable responses.

By way of illustration, a pre-supposition embedded within a question

could be viewed as a different form of conditional statement. A conditional

statement has no truth or falsity, only contingents. Placed in the procedure of

cross-examination one could assert that witnesses who were unable to deny

the antecedent/consequent (i.e. the giving of an affirmative response) might

. subsequently be thought less credible than if they were to reject the basis of

the proposition, thereby adding weight to testimony and creditworthiness. For

instance, research into pre-suppositional calculus using thematic materials has

revealed that participants consistently find it difficult and confusing to choose

falsification (i.e. a correct 'negative') over confirmation, even when explicitly

asked to do so (Gigerenzer & Hug, 1992; Griggs & Cox, 1982; Manktelow &

,Over, 1990a; 1990b; 1991). Thus, it might be that witnesses who are

susceptible to cross-examination questioning strategies inherently seek
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preference not to engage in challenging behaviour, or feel uncomfortable

doing so, and so 'choose' the 'positive' or easier cognitive route in regards to

their testimony (i.e. saying 'yes').

Nevertheless, according to many other legal commentators, and in

accordance with present practice, pre-suppositional questioning is generally

regarded as an important tool that counsel can employ acting as a method of

verification of the facts and witness credibility (typical sources quoted are,

Fillmore, 1969; Frege, 1975; Russell, 1905; Sellars, 1954). According to

Walton, pre-supposition is "a proposition that one becomes committed to

automatically, simply by giving any direct answer to a question" (1989, p. 31),

and in general it denotes a relationship between two propositions, statements

or sentences, whereby the truth or falsity of one may affect the 'truth value',

'appropriateness' or 'honest usability' of the other. Thus, within the legal

arena it is generally contended that asking questions containing false pre-

suppositions is a normal, useful, and effective procedure for verifying doubtful

information and introducing new information (Hickey, 1993). Indeed, Hickey

comments that pre-supposition; "performs a crucial function in the objectives

. of witness information and witness credibility" (p. 99) and thus represents" a

legitimate, effective and perfectly respectable contribution to the judicial

process" (p. 109).

One of the main assumptions underlying the use of pre-supposition is

that it serves to expose the witness who is untrustworthy. Hence, it is argued,

during cross-examination, the aim of both parties is to put forward a plausible

. and credible account resembling what the judge and jury (i.e. being reasonable

persons) could believe. Plausibility being: "a matter of the internal coherence
\
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of that narrative" (Jackson, 1988, p. 171). This clearly involves not only

witness creditworthiness but also the credibility of the information they

present. If a witness fails to give the impression of being reliable, trustworthy,

and honest, (i.e. both accurate and confident) then that witness' story will

carry little weight, irrespective of its criterion of truth. Cross-examination

strategies, therefore, aim to break the internal coherence of a witness'

testimony on the assumption that, if this is not possible, then the witness must

be telling the truth.

Furthermore, even if counsel does not achieve a witness' acceptance of

a pre-supposition does not necessarily indicate failure; at least the jury have

heard it. Additionally then, pre-suppositions allow also for the introduction of

new information, not as facts, but as possibilities. This cultural legitimacy of

pre-suppositions built into questions in the courtroom is, therefore, based upon

the notion that they represent a natural method of counteracting or

compensating for potential weaknesses in individual witnesses, such as, poor

memory, suggestibility, unpleasantness or hesitancy, lack of ability to estimate

important elements, and so on.

Of course, if one assumes that cross-examination of this kind tests the

credibility of the witness to the full (i.e. a witness who rejects all attempts to

be led, must be accurate in what he or she says), then, from the cross-

examiner's point of view, there may be a downside if the witness refuses to be

led or comply with the pre-supposition. Accordingly, whilst questions that

include pre-suppositional information appear commonplace during cross-

.examination, some legal advisors have openly asserted that asking such

questions can' be unwise and by doing so one can seriously risk losing a case
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(Du Cann, 1964; Evans, 1995; Glissan, 1991; Mauet & McCrimmon, 1993).

Consequently, Evans (1995) has argued that a number of cautionary rules

should be followed during cross-examination; these are: "do not ask a question

unless you know what the answer will be" (p. 141); when the witness does not

give the desired response, "do not suddenly draw back with a start"; and "ride

the bumps" (p. 142). And, more generally, (i) advocates should give the

impression that they know what they are doing; (ii) they should be aware of

the facts of the case; (iii) they should be in control; and importantly, (iv) they

should not alienate the decision-makers. Thus, on the whole, Evans argues

that to ask a leading question without being 'absolutely certain' about the

response leaves the advocate's case open to significant uncertainty in that any

unexpected response made by the witness can 'backfire' on counsel who may

then find him or herself being 'lead' by the witness.

2.3 The influence of wording, bias, and question type

Despite the general contention by legal commentators that leading and pre-

suppositional statements in cross-examination perform the essential role of

. counteracting potential weaknesses in witnesses, there is good reason for

psycho-legal researchers to suggest that usage of these types of question forms

might lead to increased inaccuracy in relation to witness responses.

To reiterate, the function of a question is to elicit a particular response.

However, as Oppenheim (1966) has emphasized, the accuracy of the response

may depend crucially on the way questions are worded and the type of

question asked. Numerous research studies have suggested this to be the case.
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For instance, as early as 1915, Muscio used different question forms:

the 'indefinite' (Did you see a dog?), the 'definite' (Did you see the dog?),

plus the 'conjecture' (Was there a dog?). Muscio reported that definite and

indefinite articles (the versus a, respectively) produced higher false rates of

responding. Loftus and Zanni (1975) also showed that the same small change

in the wording of a question in a situation where participants viewed a film of

an automobile accident produced very different responses. Again, the articles

'the' (definite) and 'a ' (indefinite) were the only change made within the

questions. The use of the indefinite article 'a' produced many more 'I don't

know' responses. Indeed, some psychologists have stated that if a speaker has

already seen a particular item, and assumes the listener is also familiar with it,

that speaker will use article 'the' (Anderson & Bower, 1973; Brown, 1973).

Moreover, participants in these studies who were subsequently asked 'the'

questions reported having seen something regardless of whether it was present

in the film. It can be noted, however, that Zanni and Offerman (1978) failed

to replicate the latter, though they used a smaller sample of participants.

In another study, Loftus and Palmer (1974) used questions involving

the words 'smashed', 'collided', 'bumped', 'contacted' or 'hit'; when the word

'smashed' was used, this consistently elicited a higher estimate of speed of the

car than when other words were used. Additionally, Loftus, Altman and

Gaballe (1975) looked at witnesses' later recollections' of a videotape of a

classroom disruption. Half of the participants were asked 'active' questions

(i.e .. using more aggressive language); half received 'passive' questions. One

week later, in response to a series of scales about the event, participants
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previously recervmg the active questionnaire rated demonstrators as

significantly more noisy, violent, belligerent and antagonistic.

Other researchers, such as Cady (1924), Marquis, Marshall and

Oskamp (1972), and Dent (1978) found that when participants were given

questions that encouraged free narration, those who gave free narratives were

most accurate, though their narrations were also the least complete.

Conversely, direct questions yielded less accurate but more complete

responses. However, Marshall, Marquis and Oskamp (1971) found that the

completeness of the testimony increased much more than accuracy decreased

under all conditions of interrogation. It was also shown that in the case of

content describing person, the increase in information was accompanied by a

more serious loss in accuracy than was the case for action, sound or object

content. This suggests that the effects of interrogation on the reliability of

testimony are not necessarily uniform across stimulus categories.

With regard to other question types, Lipton (1977) had participants

view a short murder film in an attempt to assess accuracy and completeness of

testimony. Findings in percentage terms showed the following: for accuracy

.and completeness, respectively: questions encouraging unstructured testimony

91%, 21%, open-ended questions, 83%, 32%, leading questions, 72%, 79%,

and multiple-choice questions, 56%, 75%. Thus, Lipton replicated the

previous findings that free narration was most accurate but less complete,

though some research has failed to confirm these findings (Clifford & Scott,

1978). In another study, Lipton (1977) used multiple-choice questions to

examine the effects of positive question bias (correct answer contained), and

negative bias (no correct answer). These were compared with the performance
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in a neutral condition (open-ended questions). Highly significant effects were

observed for both accuracy and completeness, respectively: open-ended

questions, 83%, 32%, positive questions, 76%, 78%, and negative questions,

52%, 73%. On the basis of this evidence Penrod, Loftus and Winkler (1982)

conclude that the evidence favours;

" an investigative method that initially uses free or controlled

narrative and is then followed by structured questions. This method has

the best chance of eliciting an initial highly accurate rendering of facts

that can then be elaborated on with the structural questions" (p. 139).

Interestingly, free narration appears to be somewhat frowned upon

within court examination procedures, particularly during cross-examination.

This is probably because giving witnesses the opportunity to explain fully all

the evidence they have at their disposal may in some way jeopardise counsel's

line of enquiry (i.e. bringing into issue previous information which has already

been discarded as not relevant or prejudicial to counsel's case). In other

words, control would be ceded to the witness. Instead, the main form of

questioning in cross-examination is pre-suppositional, leading, and sometimes

confusing.

2.4 Leading, pre-suppositional and confusing questions

To reiterate, the main legal assumption made in terms of cross-examination is

that it is difficult to mislead a witness who is honest in his or her testimony.

By implication; therefore, a witness who can be misled (i.e. through certain
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questioning procedures) could be regarded as dishonest, subsequently raising

the issue of lying to the court, and ultimately bringing the credibility of any

given testimony into question. Indeed, the use of leading and pre-

suppositional questioning techniques is often promoted as the way in which

the 'truth' can be attained and justice done. But is testing the veracity of the

witness in this way more likely to lead to accurate responses?

The Oxford Dictionary definition of 'leading' in the context of a

question is 'to so frame as to prompt the answer desired' (1967). The fact that

questions can produce distorted responses in witnesses, because they are

phrased in such a way as to suggest the wanted response has been known for

some time (see, for example, Binet, 1900, 1905; Stern, 1910, 1938, 1939).

Doubts have been raised about the use of pre-suppositional questions

by a number of more recent studies which have shown that such question

types may actually impede witness accuracy (Dent, 1978; Dent & Stephenson,

1979; Kebbell & Giles, 2000; Kebbell & Johnson, 2000; Loftus, 1975;

Marquis, Marshall & Oskamp, 1972, Turtle & Wells, 1988), and unwittingly

provide obstructions to the truth (Perry, McAuliff, Tam, Claycomb, Dostal &

Flanagan, 1995; Westcott, 1995). Thus Loftus (1975) cites four separate

experiments conducted on a total of 490 participants, which showed that pre-

supposition in a question could erroneously influence an answer given to a

subsequent question regarding the pre-supposition. Further, she notes that;

"The subject might treat the pre-supposed information as if it were an

address, a pointer, or an instruction specifying where information

related to that pre-supposition may be found" (p. 563).
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Other studies have included 'lawyerese' questions that are deliberately

complex and confusing. For example, Kebbell and Giles (2000) questioned

participants one week after they had viewed a videotaped incident; they found

that when questions were asked in a confusing lawyerese manner that included

leading questions, witness accuracy and the relationship between accuracy and

confidence was reduced, compared with a simple question condition. Perry,

McAuliff, Tam, Claycomb, Dostal and Flanagan (1995) also found that

confusing lawyerese questions impeded accuracy. These researchers compared

different question types (i.e. negatives, double negative, multi-parts, difficult

vocabulary, and complex syntax) with age groups ranging from 5-19 years.

They found that negatives, double negatives, and multi-parts posed the

greatest problems for all age groups.

However, evidence suggests that other factors may moderate some of

these effects. For example, Dodd and Bradshaw (1980) replicated Loftus's

effect for pre-suppositional questions, but found that the effect could be

cancelled if the person being questioned perceived the questioner to be biased,

and was thus suspicious of the intentions of the questioner. An implication of

.Dodd and Bradshaw's finding for the courtroom is that, should opposition

counsel be perceived by the witness to be biased, this might place witnesses on

their guard. That is, they may adopt a 'suspicious set' (Gudjonsson, 1989b;

1992) and be reluctant to accept suggestions contained within questions.

Indeed, other researchers have shown that suspiciousness, whether generalised

or developed in response to a given situation, results in less compliant

behaviour (Milberg & Clark, 1988; Stricker, Messick & Jackson, 1967).
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This suggests that alerting witnesses to possible biases may serve as a

safeguard against compliant behaviour during cross-examination. This does

not mean, however, that briefing will necessarily lead to more useful

testimony . Wells, Ferguson and Lindsay (1981) found that witnesses who had

been 'briefed' through rehearsal of their testimony; for example, giving

sample questions that might be asked by a cross-examiner, and warnings that a

cross-examiner will look for inconsistencies, were likely to show greater

confidence regardless of accuracy. The authors suggest that;

"witnesses seem to convince themselves of their accuracy, perhaps

because the rehearsal involves a biased search for consistent supporting

evidence" (p. 694).

2.5 Conclusion

In sum, courtroom cross-examination is an interview process that contains pre-

suppositional question forms and leading questions, based securely on the

.belief that these components will calibrate witnesses' memories, and establish

their credibility as data gatherers. However, there has been some disagreement

in legal circles as to the efficacy of such techniques, and the psychological

literature on eyewitness testimony suggests that there may be some grounds

for concern in this respect.

Nevertheless, the literature also suggests that some of the negative

effects of 'lawyerese' questioning might be reduced if witnesses were to be

suspicious of the way in which they are interviewed.
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CHAPTER3

INTERROGATIVE SUGGESTmILITY

The psychological literature on interrogative suggestibility may have

important implications for the present thesis in two respects; 1) it may help to

define some of the situations in which witnesses are most likely to produce

biased testimony; and 2) it may help to define some of the characteristics of

witnesses who are most likely to be adversely affected by the way they are

cross-examined.

3.1 Suggestibility and interrogation

Defining the term 'suggestibility' is not easy. Marcuse (1976) argues that the

term may have a multiplicity of meanings including, susceptibility to influence

from another without one's consent, a tendency to accept uncritically ideas

implanted in the mind consciously or unconsciously, and possessing a

submissive tendency. According to Gudjonsson (1992), however, the form of

suggestibility most relevant to interview performance is interrogative

suggestibility. This is to be distinguished from what many have termed

'primary suggestibility', which relates more to ideo-motor and cognitive

responses, such as non-volitional movements, and hallucinations, in response

to suggestions that these experiences will occur (see Hull, 1933; Eysenck,

1947; Evans, 1967, 1989; Wagstaff, 1991). Interrogative suggestibility has

been construed by Gudjonsson (1987) as more related to the notion of

'secondary suggestibility'; i.e. the form of suggestibility traditionally more
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related to general susceptibility to social influence, encompassing concepts

such as 'gullibility', and 'obedience to authority' (Binet, 1900; Eysenck, 1947;

McDougall, 1908).

For example, m 1974, Milgram dramatically showed the effects of

authority, status and power on obedient behaviour. He concluded that the

extensive willingness of participants to uncritically obey the experimenter in

his study was due to the hierarchical relationship between the experimenter

and the participant, which put the participant under strong pressure to obey

(see also Milgram, 1963; 1965). Such research raises an important point about

the extent to which the etiquette intrinsic to a particular situation can influence

human behaviour. For instance, a number of investigators have pointed out

that during routine interrogation some witnesses may obey instructions that

ordinarily they would resist, and that such responses could conceivably be

mediated by other factors such as, a desire to be liked, an eagerness to please,

a need to maintain self-esteem, and the need to fulfil role obligations and

expectations, together with the possibility of affective reaction to the idea of

conflict and confrontation (Irving and Hilgendorf, 1980; Watson & Friend,

1969). Also, the whole courtroom situation may be considered to contain a

strong hierarchical element that may place pressure on witnesses to conform to

what is expected of them. The phrase 'Jpromise to tell the truth, the whole

truth, and nothing but the truth', seems to epitomize this from the beginning.

Cross-examination interviewing procedures, in particular, might capitalize on

the general hierarchical ambience to induce pressures upon witnesses by

encouraging, even demanding, through the questioning strategies employed,

that witnesses respond in particular ways.
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This is significant, given that, according to Gudjonsson (1992),

interrogative suggestibility is likely to be maximised during situations that

include the following aspects:

1. A questioning procedure.

2. Questions which are mainly concerned with past

experiences and events, recollections, and remembered states of

knowledge.

3. In situations which contain a strong component of

uncertainty, which is related to the cognitive processing

capacity of the individual.

4. In situations that tend to be highly stressful with important

consequences (Gudjonsson, 1989a).

Immediately, one can see that all of these components directly map

onto the procedure of cross-examination of witnesses in the courtroom.

Nevertheless, while it is true that legal advocates have long been

interested in individual witnesses' levels of suggestibility, it is only relatively

.recently that interrogative suggestibility has attracted interest because of its

pivotal relevance to the Criminal Justice System.

3.2 Suggestibility in the courtroom

Schooler and Loftus (1986; 1993) have identified two perspectives on

interrogative suggestibility; a) the 'individual differences' approach, and b) the

'experimental' approach. Typical of the first is Gudjonsson and Clark's
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(1986) model of interrogative suggestibility; according to this, suggestibility is

dependent upon the coping strategies people generate and implement when

confronted with the uncertainty and expectations of the interrogative situation.

The experimental approach, however, emphasises understanding the

conditions under which leading questions are likely to affect the verbal

accounts of witnesses. Within this approach, the central cognitive mechanism

labelled 'discrepancy detection' (i.e. the idea that one can 'catch' the

discrepancy between post-event suggestions and the original memory) IS

thought to mediate interrogative suggestibility (Schooler & Loftus, 1986).

However, as with suggestibility generally, not all authors agree on a

definition of interrogative suggestibility. For example, Powers, Andriks and

Loftus (1979) define interrogative suggestibility as; "the extent to which,

people come to accept a piece of post-event information and incorporate it into

their recollection" (p. 339). While this highlights the importance of memory

and cognitive processing, Gudjonsson (1992) argues that, "it has not been

proved that people necessarily incorporate the suggested information into their

recollection" (p. 114). Hence, Gudjonsson and Clark (1986) define

interrogative suggestibility as:

"The extent to which, within a closed social interaction, people come

to accept messages communicated during formal questioning, as the

result of which their subsequent behavioural response is affected" (p.

84).
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This particular definition implies five interrelated components; a social

interaction; a questioning procedure; a suggestive stimulus; acceptance of the

stimulus; and a behavioural response. Arguably, these components map

closely onto the context and procedures of cross-examination.

Another concept identified by Gudjonsson & Clark (1986) as one that

might induce suggestible responses, if accepted by the interviewee, is negative

feedback. They define negative feedback as "a signal communicated by an

interrogator to a witness, after he or she has responded to a question or a series

of questions, intended to strengthen or modify subsequent responses of the

witness" (Gudjonsson & Clark, 1986; pp. 93-94). This also has obvious

implications for cross-examination. In the courtroom, negative feedback

occurs when the same question is repeated or redirected because the answer

given is not acceptable to the examiner. This might lead the witness to adapt

subsequent responses to accord with the expectations reflected in the

examiner's style of questioning. It is also possible that, while a witness' initial

memory might be good, the negative feedback questioning style may bring

doubt into the minds of jurors, influencing the overall credibility rating of that

witness.

Nonetheless, as yet, the actual types of negative feedback that might be

applied during examination in the courtroom have not yet been differentiated

and investigated empirically. For example, one could classify negative

feedback styles as 'overt' and 'subtle'. In this respect, 'overt' forms of

feedback might read; 'think about this again', 'try and be more accurate', or

perhaps, 'consider your answer carefully'. A more covert and 'subtle'
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approach, however, might consist of redirecting questions such as; "is it a

possibility that you might be mistaken, and that .... ?", and so on.

In the courtroom, negative feedback is most commonly used during

cross-examination when the examiner attempts to challenge directly a specific

memory of the witness and to change his or her answers. This is important, as

Schooler and Loftus (1986) argue that "negative feedback may reduce

witnesses' confidence in their own memories thus making them more

susceptible to leading questions" (pp. 107-108). According to Schooler and

Loftus this may occur because negative feedback can reduce the ability to

detect discrepancies, and "recollections are most likely to change if a person

does not immediately detect discrepancies between post-event suggestions and

memory for the original event"; i.e. fails at discrepancy detection.

However, Schooler and Loftus do not distinguish between the possible

differential effects of types of feedback. For instance, more generally, they

argue that discrepancy detection is influenced by two main factors, a) "the

strength of the original information in memory" and, b) "the manner in which

the post-event suggestion is influenced" (p. 108). With regard to the first,

Hertel, Cosden and Johnson (1980), indicated that participants are more likely

to incorporate misleading suggestions into their recollections when there is a

long interval between viewing the event and the presentation of post-event

suggestions. As mentioned earlier, the relevance here in relation to a witness

giving evidence in court is that the amount of time it takes for a criminal case

to be brought to court can, at best, be months, and at worst, years. Thus,

Hertel et al. suggest that post-event suggestions are least likely to impair
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discrepancy detection when encountered very close to viewing the original

event.

However, by varying the sentence construction of misleading

suggestions, Loftus (1981) found that explicitly directing participants'

attention to the misleading information made them more willing or able to

scrutinise their memories and detect discrepancies. In another study, Greene,

Flynn and Loftus (1982) advised participants, prior to a reading task, to be on

the lookout for misleading information. They found similar results.

Additionally, Tousignant, Hall and Loftus (1986) found that just asking

participants to read post-event narratives slowly increased discrepancy

detection. Arguably, therefore, overt feedback that forces the witness to

reconsider his or her memory might actually have a positive effect.

Conversely, Tousignant, et al. (1986) have argued that the uncertainty

induced by the feedback might "facilitate suggestibility by reducing the

likelihood that a witness will experience a discrepancy between the original

event and the subsequent suggestion" (p. 107). Further, possible increases in

anxiety due to such uncertainty may also decrease the witness' ability to

scrutinise the question content, and "presumably people who tend to be less

certain as a result of poor memory abilities are less able to catch discrepancies

between the original event and subsequent suggestions" (Tousignant, et al.; p.

110). Thus, there may also be a tendency for people to be most influenced by

'unmemorable suggestions' (such as peripheral details of a crime scene or

event). Notably, in cross-examination, it is usual for counsellors to target

topics for cross-examination about which the witness appears to be uncertain

(Baldwin, 1987) i.e. those that most likely are difficult to remember. From the
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cross-examining lawyers' point of view, the strategy of targeting difficult

items makes sense, as cross-examiners would be less likely to influence the

witness' response to an item that is easy to remember (such as the sex of an

attacker).

Another implication of the fact that lawyerese questioning styles and

strategies might exacerbate levels of uncertainty, is that the uncertainty, and

generally 'being made to look as though one is wrong', might result in stress;

and there is a large literature indicating that stress may affect witness'

accuracy.

3.3 Eyewitnesses, stress and performance

The Yerkes-Dodson Law (1908) is often referred to In relation to the

relationship between arousal and performance. In the context of eyewitnesses'

accounts the law has predominantly been applied in the context that a stressful

event may result in inaccurate recall of an event and/or details pertaining to

that event. The relationship is alleged to be curvilinear; that is, recall

performance will be poor when stress is very low; and be facilitated by a

moderate amount of stress up to a critical point, beyond which performance

will decline. However, the impact of the stressful event may be dependent

upon a witness's reaction to that event. Thus, stress influence may be a

function of the interaction between the characteristics of the event and the

characteristics of the individual.

Most research into the effects of stress on eyewitnesses has looked at

the effects at encoding rather than retrieval. However, much of this might,

nevertheless, be relevant in the courtroom.
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In a survey of 63 experts on eyewitness testimony, 79% of the experts

agreed with the statement: "Very high levels of stress impair the accuracy of

eyewitness testimony", and 71% said that the statement was sufficiently

reliable to offer it in court (Kassin, Ellsworth & Smith, 1989). However, the

evidence is mixed. While some researchers have reported that negative

emotional events (i.e. stressful stimuli) can be poorly retained (Clifford &

Scott, 1978; Clifford & Hollin, 1981; Loftus & Burns, 1982; Neisser &

Harsch, 1990; Peters, 1988), others have reported that such stimuli are well

retained (Bohannon, 1992; Heuer & Reisberg, 1990; Yuille & Cutshall, 1986,

1989).

A number of studies have shown that crime seriousness can negatively

affect the quality of subsequent eyewitness accounts. For example, Clifford

and Hollin (1981) showed a violent interaction between a man and a woman

and a non-violent interaction between a man and a woman. Participants who

saw the violent film were significantly less accurate and less complete in their

account than those who observed the non-violent event. Similarly, Loftus and

Burns (1982), also using violent and non-violent endings, found that those

who observed the violent ending were less accurate and less complete in their

memory for that event. Additionally, memory for events two minutes prior to

the event were also affected, perhaps implicating some disruption of normal

memory processes. However, the seriousness of an event may not be all that

easy to define or distinguish.

To reiterate, some studies have found that negative emotional events

are well retained. Christianson (1984) reported that participants who had

viewed an emotional middle section of a slide sequence recalled the main
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features and the gist better than those who observed a neutral version.

Christianson and Loftus (1987) also found that participants who observed

emotional pictures could recall central features better, although they were less

able to recognise specific pictures they had seen. This pattern remained stable

over various retention intervals: at 20 minutes, at 2 weeks, and 6 months later.

Importantly, however, a review carried out by Christianson (1992)

distinguishes between witness arousal (i.e. stress per se) and emotionally

arousing events (i.e. the valence of stressful stimuli independent of the arousal

of the witness). Thus, differentiating between situations in which the 'to-be-

remembered' event is accompanied by emotional arousal that is evoked by the

'to-be-remembered' material proper, and situations in which the source of the

arousal is dissociated from the 'to-be-remembered' event. As mentioned

previously, generally speaking, assumptions made in respect of emotional

stress and memory have been done on the basis of recollection of those events

which are also emotionally arousing and stressful, thereby not taking into

consideration the possible complexities of stress. Numerous interaction

effects have been shown between several factors, including; the type of event

(stress invoking or not) and type of information (central or peripheral; Burke,

Heuer & Reisberg, 1992; Heath & Erickson, 1998; Wright & Stroud, 1998),

type of test (free recall, cued recall, recognition Christianson & Nilsson, 1984;

Davis, 1990; and Wagenaar, 1986; respectively), or time of test (immediate or

delayed; Burke, Heuer & Reisberg, 1992; Christianson, 1984; respectively).

Similar complexities have been shown in relation to weapon focus: i.e. a

phenomenon linked to stress and violence, and central and peripheral detail,

where witnesses, arguably, might focus on a gun or knife at the expense of
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other event information (Goodman, Hepps & Reed, 1986; Loftus, Loftus &

Messo, 1987; Maass & Kohnken, 1989; Mitchell, Lovosky & Mather, 1998;

Tooley, Brigham, Maass, & Bothwell, 1987). As a result, Christianson (1992)

concludes that "the way emotion and memory interact is a very complex

matter" (p. 303), and that the belief that high emotional arousal leads to less

processing capacity is an "overly simplistic" one (p. 284). Indeed, a more

recent survey of experts carried out by Kassin, Tubb, Hosch, and Memon

(2001) found that a strong consensus rate of 80% had not been reached on this

issue. This indicates that eyewitness testimony research in relation to stress is

not presently sufficiently reliable enough to present in court. For a more

detailed analysis and discussion of the highly complex relationships between

emotion and autobiographical memory see Read (2001).

Nevertheless, on the basis of some of these findings, it is possible that

the different styles of court examination interview could differentially affect

witness' accuracy through the stress produced; though in which direction has

yet to be established. Additionally, such questioning might also impact upon

jurors in the sense that they might differentially attribute witness accuracy and

confidence according to the style of questioning (for example, they might

perceive a stressed witness to be more inaccurate or less confident).

3.4 Conclusion

In summary, the literature on interrogative suggestibility indicates that

procedures related to cross-examination in court may influence the accuracy of

the witness through the moderating effects of suggestibility and/or abilities to

detect discrepancies. That is to say, they involve a questioning procedure

34



where the questions relate to memories of past experiences; contains a strong

element of uncertainty which is related to the cognitive processing capacity of

the individual, and in a situation that tend to be highly stressful with important

consequences. Thus, under these conditions, some witnesses might respond in

ways that they would not ordinarily do so for a variety of reasons that might

affect levels of confidence and accuracy in those witnesses.

However, although these possibilities have yet to be explored in the

courtroom, the notion that interrogative interviewing procedures might affect

witnesses' memories is not a new one. For example, the police interview was

subject to inquiry some 20 years ago surrounding concerns that some of its

procedures might be inherently problematic for witnesses (Wagstaff, 1982). It

is possible therefore, that police and psychologists have investigated problems

that could have potential relevance to questioning styles used in the

courtroom.
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CHAPTER4

POLICE INTERVIEWING

The testimony of an eyewitness ordinarily involves retrieval of information

under some form of questioning as part of a police interview process. In fact,

interviews carried out by the police are one of the most important methods for

finding out relevant facts related to an enquiry. Hence, police interviews have

been 'flagged' during the last decade, or so, as the 'conversational core' of

policing. The way in which the police conduct witness interviews, therefore,

remains a matter of public policy and concern (Shepherd, 1988; 1993).

Up until recently the police service did not train officers in carrying out

skilled interviews, and policemen and women generally acquired their skills

largely from observation. However, this method of observation training

tended to engender a cultural regeneration of practice that did not fulfil the

aims and objectives of the police interview: that is, to obtain accurate, relevant

and complete accounts from the interviewee. It can be noted that lawyer

courtroom practice training (i.e. pupilage) also consists largely of lengthy

observations of a mentor; with possibly the same consequences.

More recently, however, both psychologists and the police have

conducted research to examine the nature of evidence obtained through the

standard police interview. An examination of this literature may highlight

similarities between and problems associated with standard police

interrogative practices and the tactics used during cross-examination in court.
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4.1 The standard police interview

In 1987, Fisher, Geiselman and Raymond provided the most comprehensive

critical description and review of the standard police interview to date. In

their review, Fisher et al. noted that police interviews commonly included a

very loose structure with the majority of questions asked in a direct way, and

little if any support was given to help eyewitnesses to remember and/or

enhance their memories. Indeed, a notable principle of memory is that much

more information is held than can be retrieved at anyone time, thus a failure

to retrieve and so activate information contained in memories, is probably one

of the major difficulties for eyewitnesses.

Fisher and colleagues proposed that the proVISIOnof retrieval cues

might tap important information stored in memory, and they highlighted

techniques used by the police that might hinder this important retrieval

process. Consistently occurring problems in police interviewing included the

following; negative phrasing, non-neutral wording, inappropriate language,

staccato style questioning, distractions, judgemental comments, together with

the lack of identification of potential leads. However, the most persistent

difficulties were identified as interruptions, an excessive use of question-

answer format, and inappropriate sequencing of questions.

For instance, in Fisher et al.'s work, witnesses were on average

interrupted 11 times, and typically only 7.5 seconds after they had begun to

respond. Interruptions affect breaks in concentration, thus requiring a constant

switching of attention, and possibly inadvertently setting up expectations in

the witness to be more passive during the course of the interview. This could

lead to less information being generated, particularly during open-ended
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questions (i.e. free recall), which tend to produce more accurate information

(Yuille & Cutshall, 1986). Interestingly, the idea that a constant switching of

attention might be required to deal with interruptions again highlights the

possibility that individual cognitive processing (i.e. switching) capacity might

be important. Perhaps, some measure of such cognitive capacity might predict

individual witnesses' susceptibility to lawyerese questioning during cross-

examination. Further, it could be conceived that the inclusion of negative

feedback within a cross-examination procedure might act as an interrupting

strategy.

Additionally, and typically, most police interviews rely on the

question-answer format as information is produced quickly. However, police

interviews rarely base interview techniques around open questions. For

example, a recent study by Davies, Westcott and Horan (2000) found that

investigative interviews conducted by police officers with children used open-

ended questions only 2% of the time. Indeed, most questions used are closed

(e.g. 'What colour was the attacker's hair?'), and while these are of practical

use in that they aid in directing the witness to important information, a major

difficulty is that often little time is given for the witness to engage in a more

focused type of retrieval that might lead to the retrieval of other important

investigative information. Basically, if the witness becomes disengaged and

remains passive then it will be "virtually impossible for the witness to retrieve

detailed events from memory" (Fisher et al. 1987; p. 181). This excessive use

of closed question-answer formats, in addition to a lack of focused retrieval,

also has relevance to the cross-examination procedure in court. As stated

previously, cross-examination includes styles of questioning that could be
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classed as closed and leading. Hence, these procedural aspects of cross-

examination might encourage passivity in the witness, possibly minimising

their abilities to retrieve important information, and/or detect important

discrepancies.

In relation to inappropriate sequencing of questions, similar problems

anse. For example, the 'dropping' in of general knowledge or opinion-based

questions during the police interview (e.g. 'Why do you think that happened?')

might also result in the constant shifting of retrieval attention. During cross-

examination, while counsellors are encouraged to 'tell a story to the jury'

cross-examination is not a reflection of the in-chief examination. A cross-

examination can, therefore, be incoherent in its structure; i.e. the cross-

examiner can test evidential points made during the in-chief examination at

any time during the interview.

Further, when a witness is asked a lawyerese question that contains

potentially discrepant material, this requires the witness to; a) listen carefully

to the question, b) comprehend the question, c) check the content of the

question material with that in memory, d) formulate an answer, and e)

articulate a response. This suggests that cross-examination questioning might

require high levels of cognitive ability in witnesses; a factor which may be

particularly relevant given that questioning that requires shifts in retrieval

attention can result in a 19% reduction in witnesses' performance (Fisher &

Price-Rouch, 1986).

Of course, it has been recognised that the 'ideal' police interview may

not necessarily be practicable, particularly as other factors, such as those

. relating to the eyewitness (i.e. poor verbal and/or cognitive skills, personality
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and/or intoxication, trauma and/or fear), and the logistics of the situation,

together with the requirements of the investigation, may also detract from

what is needed in terms of effective retrieval of information from memory.

Essentially, however, according to Fisher, Geiselman & Raymond, the aim of

the effective interviewer should still be "to determine and construct the cue, to

unlock the fact, but not lead the witness" (1987; p. 179). The emphasis on not

leading the witness has obvious relevance to the cross-examination interview,

particularly given that leading questions are always permitted.

At this point, it is interesting to note that some psychological

commentators have noted that "many police officers will take the view that

there are good witnesses and bad witnesses, and that any difference in the

quality of their statements can be put down to the individual witness rather

than the interviewing technique used" (Ainsworth, 1995, p. 20). Whilst this

may suggest that many police officers tend to blame the witness rather than

their techniques for any failure in their interviewing, one must not dismiss the

possibility that good and poor witnesses might exist in a normal population.

For instance, cognitive retrieval capacities might mediate susceptibility to

procedural components contained within cross-examination.

Nevertheless, regardless of a witness's inherent abilities, the focus on

problems inherent in the standard police interview have since lead to attempts

to maximise the accuracy of witnesses' memory retrieval performance. To

this end, the Cognitive Interview (Cl) was born.
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4.2 The Cognitive Interview (CD

One of the first versions of what is now known as the Cl, was devised by

Wagstaff (1982). However, it was Fisher and Geiselman, and their colleagues

(Fisher, 1995; Fisher & Cutler, 1996; Fisher & Geiselman, 1992; Fisher,

Geiselman, & Amador, 1989; Fisher, Geiselman & Raymond, 1987; Fisher,

Geiselman, Raymond, Jurkevich, & Warhaftig, 1987; Fisher, & Price-Roush,

1986; Geiselman, 1996; Geiselman, Fisher, Cohen, Holland, & Surtes, 1986;

Geiselman, Fisher, Firstenberg, Hutton, Sullivan, Avetissian, & Prosk, 1984;

Geiselman, Fisher, MacKinnon, & Holland, 1985; Geiselman, Fisher,

MacKinnon, & Holland, 1986), who developed the idea such that now police

officers all over the world are familiar with its advantages. The major areas

upon which the Cl concentrates are memory and communication; in that the

witness needs to be able to retrieve accurate memories of the event and then

communicate this again accurately to the interviewer. Fisher and Geiselman

(1992) proposed that this could be better achieved by incorporating into the

interview four main techniques that might enhance the retrieval process.

These can be summarised as follows: 1) Recreating the context (i.e. get the

witness to think back to the occasion when the information could be recalled);

2) Focus concentration (i.e. this aids the retrieval of 'image' coding; that is

detailed information, in conjunction with various sensory modalities such as

visual, auditory, tactile, rather than 'concept' coding; general impressions); 3)

Multiple, and; 4) Varied retrieval attempts. The original Cl procedure thus

included four principles derived from the empirical literature on information

retrieval from memory (Bower, 1967, Tulving, 1974) that were assumed to

increase recall accuracy without increasing the amount of inaccurate
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information remembered. The main mnemonic instructions in the original Cl,

therefore, are: 1) Reinstate the context, that is, the conditions under which the

event in question was encoded (this requires witness to think about what the

surrounding environment was like at the scene, to think about how they were

feeling at the time and their reactions); 2) Report everything, however trivial it

may seem (witnesses are told not to edit their accounts just because they may

feel the information is not important); 3) Recount the event in different orders,

that is, it seems natural to recall events from the beginning to the end, but

witnesses are asked to start their recall at the end and work back, or to begin

with something in the incident that inspired them most, and then work both

forwards and back from that point; and 4) Recount the event from different

perspectives, this includes asking witnesses to try to see the incident from the

point of view of some other person present, or the interviewer asking about a

particular point in different ways to maximise retrieval paths.

In continuance of their research, Fisher and colleagues (Fisher,

Geiselman & Raymond, 1987; Fisher, Geiselman & Amador, 1989),

recommended enhancing the Cl by adding the principle of motivating

witnesses to concentrate on their retrieval attempts. It was envisaged that this

concentration would most likely be facilitated by ensuring that: 1) Rapport is

established with the witness, such that the witness is made to feel relaxed and

comfortable, with the knowledge that they will not be interrupted, that is, there

should be no obvious distractions; 2) Witnesses should be encouraged to focus

their attention on internal images of the episode, and be assured that he or she

has unlimited time to search through their memory. Therefore, attempts are

made to tap the 'image' rather than the 'concept' code. Thus, the interviewer
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needs to structure the interview such that "it is compatible with the

eyewitness's mental representation of the crime" (Fisher, Geiselman &

Raymond, 1987; p.179). It is important then that the interviewer be careful to

ensure that the witness selects the content areas for focusing; and 3) The

interviewer helps to produce 'focused retrieval' by encouraging the

eyewitness to concentrate on his or her retrieval attempts, principally through

motivation.

One overall effect of these techniques is that the eyewitness tends to

guide, direct and select the content rather than the interviewer, hence

minimising constant switching of attention.

4.2.1 Evaluation of the Cognitive Interview (Cn

The Cl has attracted much interest from those in the field of forensic

interviewing (for reviews see Bekerian & Dennett, 1993; Fisher, 1995; Fisher

& Geiselman, 1992; Memon & Bull, 1991; Memon & Kohnken, 1992;

Kohnken, Milne, Memon & Bull, 1994; Memon & Stevenage, 1996).

Fisher and Geiselman (1992) claimed that the Cl "increased

substantially the amount of information gathered in many different settings",

and that "it worked with student and non-student witnesses; novice and

experienced investigators; criminal and civil investigations; in the laboratory

and field" (p. 5). In support, a number of studies have shown that the Cl can

produce more information than other interview techniques (Geiselman, 1996;

Geiselman, Fisher, Cohen, Holland, & Surtes, 1986; Geiselman, Fisher,

Firstenberg, Hutton, Sullivan, Avetissian & Prosk, 1984; Kohnken, Thurer &

Zoberbier, 1994). For example, Geiselman et at. (1984) compared the Cl with
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the 'hypnotic interview' (a controversial method of eliciting 'hypnotically

refreshed' witness memories; Orne, Soskes, Dinges & Orne, 1984) and the

'standard police interview'. In this study, student participants were shown a

video of an armed robbery, and then asked a number of questions about the

incident. Both the Cl and hypnotic interview were found to increase accurate

information by 35% when compared with the police interview, without

increasing inaccurate and fabricated information. Whether 'hypnosis' should

be used to enhance interviewing procedures has been assessed by Wagstaff

(1999), who comments; "the evidence suggests that any advantages to be

gained from hypnosis over standard interviewing procedures in terms of

rapport and memory facilitation mnemonics, such as context reinstatement,

can be found with alternative memory enhancement techniques such as the

cognitive interview" (p. 171).

In another study, Aschermann, Mantwill and Kohnken (1991)

presented student participants with a short film; they were tested two to nine

days later. The Cl showed a significant increase in correct information

recalled when compared with a standard interview condition. This was

particularly notable with the initial open-ended question, although a trend also

indicated that more incorrect information was also produced by the Cl

procedure, especially with open-ended questions. The Cl has also been shown

to significantly reduce the impact of misleading questions on witness accuracy

(Geiselman, Fisher, Cohen, Holland, & Surtes, 1986; Geiselman, Fisher,

MacKinnon & Holland, 1986).

A meta-analytic review by Koehnken, Milne, Memon and Bull (1992)

of 25 'cognitive interview' studies totalling over 1,200 participants, reported
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that the overall findings lent support to the Cl as a supenor interview

technique, with all the investigations demonstrating the effectiveness of the Cl

in eliciting more information when compared to a standard interview. The

results also found that the Cl is more effective with active rather than passive

observers, possibly suggesting that better results might be obtained from real

witnesses. However, overall a slight increase in the amount of incorrect

information was also elicited.

The Cl in its 'enhanced' form has also received empirical support

(Fisher, Geiselman, Raymond, Jurkevitch and Warhaftig, 1987). In this study,

participants were shown a video of a violent crime and asked to recall their

memory of the incident two days later. This was tape recorded and later

transcribed. Fisher et al. (1987) found that including the additional principles

outlined earlier produced 45% more accurate relevant information in police

detectives' interviews of crime witnesses without increasing inaccurate recall,

when compared with the original version of the Cl. George (1991) also

carried out an investigation into the effectiveness of the 'enhanced' Cl.

Fifteen student participants witnessed a staged incident during a lecture. Two

weeks later police officers interviewed them using one of three techniques: a)

the 'enhanced' Cl; b) conversation management (CM; a procedure designed to

aid social and communication skills of interviewers opening up channels of

communication to elicit facts); and c) a standard police interview. A non-

significant trend was observed for the Cl to produce more information, with no

evidence of increased errors or confabulation. Additionally, Clifford and

George (1996) examined the technique in a field study where 28 policemen

and women interviewed real victims and witnesses using three methods of
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investigative interviewing (Cl, CM and Cl + CM). Again, the Cl was more

effective and demonstrated its advantage over other forms of interviewing,

leading Clifford and George to conclude that the Cl is an ecologically valid

investigative technique.

While, in the main, many such studies support the efficacy of the

'original' and 'enhanced' Cl, showing similar increases in relevant

information and no real increases in errors or confabulations, other researchers

have not reported the same (Beckerian & Dennett, 1994). For example,

Beckerian, Dennett, Reeder, Sloper, Saunders and Evans (1994) reported that

the Cl produced significantly more incorrect information than when a standard

procedure was used. Thirty-seven student participants observed a film and

those in the Cl condition were asked to recall a day later: a) as much as they

could; b) recall information in any order; c) use context reinstatement; and d)

recall everything. Those in the standard condition were instructed with a, and

b. While the Cl group did produce more accurate information they also

reported more inaccurate information.

Discrepancies between results have raised concerns in commentators

who have begun to discuss the limitations of the Cl. Memon, Bull and Smith

(1995) carried out a study where participants witnessed a staged armed

robbery and were interviewed by officers trained in 'cognitive' or 'structured'

interview techniques. No differences in correct or incorrect information

elicited was found, and thus they failed to find superior support for the Cl.

Memon et al. (1995) highlighted the difficulties in training experienced police

officers to use the technique. Indeed, researchers have found that, even after

training, individual police officers do not perform equally well when using the
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procedure (Fisher, Geiselman & Amador, 1989), probably because they do not

use the interview in the way described by Fisher and Geiselman (1992).

In this respect, there does appear to be a number of operational

problems in relation to the application of the Cl in real-time settings. The time

required to administer the procedure is one such difficulty. While Gwyer and

Clifford (1997) found that enhanced Cl training did produce significantly

greater correct and total recall, but no greater error, than a suitably trained

standard interview comparison group, discussions with police officers trained

in the cognitive interview suggest that, in their experience, they often do not

have sufficient time to conduct a cognitive interview (Croft, 1995; see also

Fisher, Geiselman & Amador, 1989). Further, many police officers state that

they prefer to use deliberate strategies (i.e. interrupting the witness in order to

focus their attention and the use of question-answer as a quick method of

obtaining the required information) that are specifically aimed at limiting an

eyewitness's report to the minimum information deemed important (Kebbell &

Wagstaff, 1996). The use of such strategies are also rationalised in a similar

way by counsellors who cross-examine (i.e. that leading, pre-suppositional,

and sometimes, negative feedback styles of questioning aid to serve witnesses

in calibrating their own memories; Stone, 1988).

In an attempt to account for differential Cl outcomes, a componential

study by Boon and Noon (1994) found that not all the four main techniques

employed during the Cl actually increased witness accuracy significantly.

Consequently, there is some confusion in the literature with regard to the

relative efficacy of the Cl. However, as Kebbell & Wagstaff (1996) point out,

it major problem with evaluating the Cl in practice is that it no longer
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represents a unitary procedure but reflect an amorphous collection of interview

techniques that use all or some of the original Cl components. They conclude

that any interview that attempts to overcome what are seen to be deficiencies

in 'standard' interviewing could now be termed as 'cognitive'.

In sum, many of the negative findings that have been attributed to the

Cl may result from inadequate application of the procedures. Consequently,

notwithstanding some negative findings, there seems to be a broad consensus

that the procedures outlined by Fisher and Geiselman may still help to

overcome some of the problems inherent in the standard police interview.

4.3 Conclusion

An examination of the problems intrinsic to, and attempts to improve, the

standard police interview shows a number of issues relevant to this thesis.

Clearly, some overlap exists between the cross-examination interview and the

police interview in the following respects: 1) the excessive use of question and

answer; 2) the use of interrupting strategies; and, 3) incoherent question

sequencing. However, none of the strategies that make up the Cl is overtly

apparent in the cross-examination procedure (i.e. reinstating context, report

everything, recount events in different orders, change perspectives and

establish rapport). In fact, the nature of the adversarial system inevitably

means that a cross-examiner would not attempt whole-hearted rapport with an

opposition witness. In other words, if work on police interviewing is anything

to go by, cross-examination procedures are more likely to militate against the

production of accurate information rather than improve it. Given this, it would

seem essential to examine empirically the notion upon which cross-
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examination rests; t.e. that such practices are useful and effective strategies

supporting memory calibration of witnesses.
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CHAPTER5

WITNESS CREDmILITY: CONFIDENCE AND ACCURACY

5.1 Court representatives and witness ~redibilitv

Cases in which the primary facts are undisputed, and the only question is what

inferences should be drawn from them, are relatively infrequent in the criminal

courts. Usually, the decision as to the facts depends, in the last resort, on

which of the witnesses the court representatives believe to be telling the truth.

However, the assessment of a witness' credibility does not merely involve

making a decision as to whether the witness is telling lies. Strictly speaking, a

lie is a statement made which the speaker does not believe to be true (i.e. an

intentional false statement). However, many witnesses make false statements

in the firm belief that they are telling the truth.

Factors that have been considered important In determining the

credibility of a witness in court include; the extent to which the witness can be

ridiculed (a witness who is made to look a fool appears less credible), the

character of cross-examination (i.e. a dramatic examination might increase

credit given to counsel), and the demeanour of witness (e.g. any display of

embarrassment and/or discomfort in the box is likely to be interpreted as

lying)(O'Barr, 1982). Indeed, many judges and jury members believe that a

witness who has shifty eyes, or is nervous, or stumbles in his or her speech, is

certainly lying (Millar & Burgoon, 1982). Furthermore, one study has shown

that most people fully believe that they can detect when someone is lying

(Yarmey & Jones, 1983).
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The Duke University Law and Language Project examined the

hypothesis that judgements of whether a person is telling the truth are heavily

influenced by linguistic variables. During this project, actual tape recordings

of lawyer and witness dialogues were re-recorded by actors, with different

versions illustrating different linguistic variables. Participants were then asked

questions based on what they heard, and asked to rate witnesses on qualities

such as competence, trustworthiness, and attractiveness; and also to rate

lawyers on qualities such as intelligence, fairness, skilfulness, and control.

Results showed that speakers, regardless of sex, were judged to be more

trustworthy when they used what the authors termed 'powerful' as opposed to

'powerless' speech. Powerless speech is thought to approximate to language

stereotypically used by white Western women (i.e. tentative, deferential,

polite, exaggerated, indirect, and/or emotional). A white Western male's

speech is regarded as more direct, assertive, straightforward, and rational

(Erikson, Lind, Johnson, & O'Barr, 1978). These data appear to support the

basic idea that more assertive and confident witnesses are viewed as more

trustworthy, and, therefore, more accurate. The authors also found that

narrative rather than fragmented testimony received a more favourable

response, presumably because jurors inferred that lawyers would only cede

some control to those witnesses who commanded some respect.

Other factors that court officials are likely to take into account when

assessing witness credibility are: a) the inherent consistency of the evidence

given (i.e. being non-suggestible); b) consistency with other witnesses (i.e.

corroboration, where possible); c) the' credit' of the witness (i.e. performance

in witness box, physical or mental defect rendering evidence unreliable,
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evidence of bias); d) observation of the witness (i.e. physical manifestation of

truthfulness or mendacity such as confidence, hearing, eyesight, capacity to

judge distance and/or height); and, e) the inherent probability or improbability

of the evidence (Cross, Wilkins & Tapper, 1986; May, 1990; Murphy, 1994).

In relation to points a, b, and c, it is normal that counsel during cross-

examination will spend much time trying to obtain from the witness some

contradiction either of the witness' evidence; or of some established fact, or

natural law. Crucially, whether this particular part of evidence, fact, or law,

has relevant bearing on the case is actually immaterial, since the cross-

examiner's objective is to use any contradiction to discredit other evidence the

witness has given with regard to matters that are relevant. In respect of d and

e, in countries which follow the English common law, it is considered

essential to subject the witness to cross-examination, in order to 'test the credit

of the witness'; i.e. to attempt to elicit answers that will enable court

representatives to decide whether evidence is reliable. At this point in

proceedings, cross-examination lawyers are noted to act on a number of

assumptions with regard to human behaviour. One is that everyone is very

capable of lying under oath; for example, the eminent lawyer, Eggleston

(1978), has commented:

"It has been my experience that honest witnesses, that is to say;

witnesses who would not be prepared to lie to gain a personal

advantage, will nevertheless lie to protect their good name or the good

name of their friends and relations if the questions asked do not seem

to them to have any bearing on the case ... "



"Few people will tell the whole truth, and many people will assert

untruth, if they regard the suppression of the truth as more important

than that the court should reach a correct decision in the case in which

they are called ... " and furthermore,

"If they think that the question is completely irrelevant, as most cross-

examination is, to the facts in issue, they will certainly withhold the

whole truth, and probably lie outright ... " (pp. 158-159).

Generally speaking, however, judges are perceived to overrate the

propensity of witnesses to tell the truth, as they believe that the witnesses will

be as overawed as those who impose the sanction of an oath think they ought

to be (Eggleston, 1978). Further, there is evidence in the psychological

literature to suggest that jurors are also more likely to overestimate the

credibility of the eyewitnesses (see Loftus, 1979; Loftus & Ketcham, 1991).

Hence, it seems both judges and jurors tend to proceed on the assumption that

witnesses are probably truthful. However, judges also assume that witnesses

are either wholly truthful or wholly mendacious (Eggleston, 1978).

Consequently, in practice, there does not appear to be a continuum upon which

given parts of evidence might be mendacious (knowingly or unknowingly) and

others truthful.
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5.2 'Over-belier of witnesses

The fact that both judges and jurors proceed on the assumption that witnesses

are probably truthful is part of a general tendency amongst court

representatives to uncritically accept eyewitness testimony: i.e. exhibit what

has been termed the 'over-belief effect. This in turn may have implications

for verdicts; as Kennedy and Haygood (1992) state;

"Common sense tells us that introducing the testimony of a credible

witness by the prosecution should increase the probability that a jury

will find a defendant guilty. Conversely, if the defence attorney can

discredit the testimony of the eyewitness, the probability of a guilty

verdict should be no higher than that found with no eyewitness at all"

(p.70).

Loftus (1974) used three evidence conditions to examine the notion of

over-belief; 1) physical or circumstantial evidence, 2) testimony of an

eyewitness, and 3) discredited eyewitness testimony. She found that the

percentage of guilty verdicts increased from 18% with no eyewitness, to 72%

with a credible prosecution witness. However, contrary to the commonsense

argument, in the discredited prosecution condition, 68% of participant jurors

still returned a guilty verdict; such results have since become known as the

'discrediting failure effect' (Saunders, Vidmar & Hewitt, 1983; p. 58). Loftus

(1979) interpreted these outcomes as supporting the position that jurors place

far too much emphasis on eyewitness testimony and "rarely regard eyewitness

testimony with any degree of scepticism" (p. 197). It seems that eyewitness
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testimony may have a particularly strong impact on observers in that it tends to

be vivid, carrying distinctive information which makes it easy to remember

(Nisbett & Ross, 1980), and difficult to erase from memory (Myers, 1996).

However, despite this apparent consensus, Weinberg and Baron (1982),

in a replication of Loftus' work, have reported a substantial discrediting effect.

Also, Saunders and colleagues (1983) noted that Loftus' trial summaries did

not include judicial instructions. When Saunders et al. repeated the study

stressing the instruction; "it is dangerous to convict solely on the basis of the

uncorroborated evidence of the identification witness, as this type of evidence

is potentially unreliable" (p. 62), a significant discrediting effect was found.

Indeed, McCloskey, Egeth, Webb, Washburn & McKenna (1981), having

found a strong discrediting effect, suggested that Loftus (1974) obtained high

guilty verdicts because the trial transcripts lacked structural and conceptual

verisimilitude (i.e. an air of being true; a semblance of actuality) and were not

ecologically valid. For example, they lacked prosecution and defence opening

arguments, cross-examination, and judges' instructions pertaining to the

criterion 'beyond reasonable doubt'.

Consequently, Kennedy and Haygood (1992) concluded, "the evidence

that jurors are prone to 'over-belief is beset by conflicting evidence" (p. 73).

In order to identify the sources of discrepancy they conducted a series of three

experiments. These explored trial summary characteristics that may account

for the discrepancies, such as the inclusion of the 'reasonable doubt' criterion,

or reaffirmation of eyewitness testimony following discrediting. All

conditions revealed a strong discrediting effect. They also found the

following: reaffirmation of the accuracy of testimony appeared to restore
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witness credibility; gender revealed no significant differences; participants

were reasonably confident about their decisions; participants voting guilty

made no mention of the 'reasonable doubt' criterion, whilst those voting not

guilty cited the standard 25% of the time. Thus, the inclusion of the

'reasonable doubt' criterion appears to be an important aspect of the decisional

process influencing the verdict reached. Further, in respect of the apparent

restoration of witness credibility, Havatny and Strack (1980) refer to a

'boomerang effect' based on equity theory; thus "jurors exposed to discredited

testimony may not simply return to baseline, but instead, may overcorrect in

their judgments 'bending over backwards' to be fair" (p. 492).

In sum, some of the findings described above lend support to the idea

that although there is a general tendency to accept eyewitness testimony

uncritically, discrediting an eyewitness in court will tend to undermine the

influence of that witness on the decision-making process.

5.3 Witness confidence and accuracy

One strategy for discrediting a witness is to confuse the witness such that the

witness becomes less confident in his or her reports. This is significant in that

the confidence shown by witnesses is noted to be one of the main factors

driving jurors' perceptions of witness credibility and accuracy (Berman, Narby

& Cutler, 1995; Brewer, Potter, Fisher, Bond & Luszcz, 1999; Wells, 1985;

Wells, Lindsay & Ferguson, 1979). As mentioned earlier, thereis a variety of

evidence to indicate that jurors intuitively believe that confidence is a valid

predictor of accuracy; hence many studies have demonstrated that jurors and

jurists rely heavily upon the demeanour of the witness when judging accuracy;
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if the witness appears to be confident, he or she will be considered more

accurate (Brigham & Wolfskeil, 1983; Cutler & Penrod, 1988; Cutler &

Penrod, 1995; Cutler, Penrod & Dexter, 1990; Cutler, Penrod & Stuve, 1988;

Deffenbacher & Loftus, 1982; Fox & Walters, 1986; Kassin, Rigby and

Castillo, 1991; Leippe, Manion, & Romanczyk, 1992; Lindsay, 1994; Lindsay,

Glenn, Nosworthy & Martynuck, 1994; Lindsay, Wells & O'Connor, 1989;

Lindsay, Wells & Rumpel, 1981; Sporer, 1992; Luus & Wells, 1994; Wells,

Ferguson & Lindsay, 1981; Wells, Lindsay & Ferguson, 1979; Whitely &

Greenberg, 1986). In contrast when, in 1989, Kassin, Ellsworth and Smith

surveyed 63 experts on eyewitness testimony 87% stated that they would

testify that 'eyewitness confidence is not a good predictor of his or her

accuracy'. More recent research, however, suggests that the issue is somewhat

more complex.

Reviews assessing witness C-A relationships have suggested that C-A

varies significantly from one study to another. Although a few negative

relationships have been reported, the general tendency is for there to be either

no relationship, or a small positive relationship between eyewitnesses'

confidence and their accuracy (Bothwell, Deffenbacher, & Brigham, 1987;

Deffenbacher, 1980; Fruzzetti, Toland, Teller & Loftus, 1992; Perfect, Watson

& Wagstaff, 1993; Nelson, 1988; Penrod, Loftus & Winkler, 1982; Penrod,

Read, & Cutler, 1995; Wells, 1993; Wells & Murray, 1984). However, in

addition, Sporer, Penrod, Read and Cutler (1995) found that including choice

as a moderator variable leads to a different conclusion: for those making a

positive identification (choosers), the C-A correlation was reliably and

consistently higher than for non-choosers.
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Deffenbacher (1980) proposed that variability in C-A relationships

could be explained, to some degree, by the 'optimality' of the conditions

present at the time information processing occurs; at encoding, storage, and

retrieval. Deffenbacher claims that, as fewer errors in judgement are elicited

by more optimal conditions, these coincide with strong positive C-A

relationships. Zero or negative C-A relationships, however, are more likely to

exist under conditions that are non-optimal, and which are more likely to

produce mistakes.

Leippe (1980) also stressed the importance of memory, cognitive and

social factors that may influence participants' confidence. Leippe argues that

( witnesses will display negative, low or nonexistent C-A relationships when

they are subject to processes that may alter memory and cognitions without

their awareness. Moreover, this is most likely to happen when conditions are

non-optimal. Arguably the subtle, less transparent, questioning strategies used

in cross-examination, might act in precisely this way leading to lower, zero, or

even negative relationships between confidence and accuracy.

5.3.1 Methodology

Another approach to identifying the source of differences in C-A relationships

has been to examine the methods used to assess memory and calculate C-A.

For example, Robinson and Johnson (1996) reported that free recall memory

conditions resulted in higher eyewitness C-A correlations than recognition

memory conditions. In another study, Smith, Kassin and Ellsworth (1989),

calculated within-subjects' C-A relationships (i.e. a separate C-A relationship

for each participant; clearly a witness may be clear and confident about a
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particular issue but not about others) and between-subjects' C-A relationships

(i.e. calculating a single C-A relationship over a number of witnesses). They

used a slide presentation followed by two-alternative forced choice questions.

Participants were then required to rate their confidence for each response

indicated on a ten-point scale. Smith et al. reported low (r = <.2) correlations

between confidence and performance for ratings taken both within and

between subjects. They conclude:

"Confidence is not a good predictor of accuracy. Commonsense and

the Supreme Court notwithstanding, confidence is not a useful

indicator of the accuracy of a particular witness or of the accuracy of

particular statements made by the same witness. The present data

indicate that relying on confidence to assess the credibility of

witnesses' statements may be dangerously misleading. Probably

evidence may be ignored because it is not confidently asserted and

errors believed because the witness is certain" (p. 358).

However, Perfect, Watson and Wagstaff (1993) criticised Smith et al. 's

use of a two-choice recognition procedure in assessing memory, which

resulted in a hit rate of 63%. They argued that as 37% of the guesses were

incorrect by chance, the implication is that 37% of the hits would have been

correct by chance. To reduce the chances of eliciting a hit through guessing

Perfect et al. used a five-alternative forced choice question procedure. A

higher overall correlation was reported between-subjects (Goodman-Kruskal

Gamma = .49) than Smith et aI., but no correlation (Gamma = -.03) was
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reported for the within-subjects analysis. Perfect et al. (1993) also mentioned

the difficulty of items as problematic for Smith et al. in drawing their

conclusions regarding C-A relationships.

5.3.2 Item difficulty

One possible reason for low C-A relationships in laboratory studies is that

researchers tend to select items to avoid ceiling and floor effects (i.e. avoiding

items that are either very easy or very hard to remember). In effect, this may

reduce the variance necessary to produce high and significant C-A

correlations. For example, in terms of questions relating to identification,

gender has been shown likely to be answered accurately, whereas eye colour is

less likely to be answered accurately (Christianson & Hubinette, 1993);

however, in many studies, because of these very characteristics such items

might be avoided. In view of this rationale, Kebbell, Wagstaff and Covey

(1996) investigated the influence of item difficulty on the C-A relationship.

Kebbell et al. reported that when questions were used that included items

varying in difficulty, thus maximising the probabilities of producing

'absolutely certain' and 'pure guess' responses, C-A relations (both between

and within subjects) were generally considerably higher than those previously

reported by Smith et al. (1989) and Perfect et al. (1993). Furthermore, when

participants were 'absolutely certain' that the information they gave was

correct, they invariably were accurate. These findings appear to support the

idea that previous research had chosen unrealistic 'moderate' items, reducing

the variance necessary to achieve high correlations.
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5.4 Conclusion

To summarize, it seems that, in general both jurists and jurors tend to be rather

over-credulous in the accuracy of eyewitness' testimony, though discreditation

through cross-examination may be effective. A major factor in the

determination of eyewitness accuracy is the confidence that witnesses appear

to display, both in demeanour and in their reports. Hence, there is also a

tendency for people to believe that confident witnesses are most accurate.

Evidence is mixed however, with regard to the actual relationship between

eyewitness confidence and accuracy. On the whole the relationship seems to

be positive but low, however, quite significant relationships can be found

when conditions are optimal and items are easy to remember, or items vary

considerably in difficulty such that both easy and difficult items are included.

Given the potential impact of C-A relationships on the judicial process

it would seem very important to assess the effects of cross-examination styles

on these relationships; for example, it is possible that a confusing lawyerese

style might disrupt C-A relationships by making witnesses less sure about

their testimony than they might otherwise have been. This, in turn might be

moderated by factors such as question difficulty (most disruption would be

found for difficult items), and method of calculation (most disruption would

be found for within subjects C-A correlations).
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CHAPTER6

INTRODUCTION TO THE EXPERIMENTAL WORK

Given that the central focus of this thesis is on the effects of courtroom

questioning styles, numerous issues arise that are worthy of systematic

empirical investigation; nevertheless, on the basis of the literature reviewed so

far, a number of key factors emerge as useful starting points for a research

programme in this area. These are as follows.

6.1 Cross-examination questioning styles

Chapter 2 showed that linguistic elements contained within sentence structures

can influence verbal reports. Thus, questioning styles inherent to cross-

examination might influence witnesses' verbal evidence in terms of the

accuracy and confidence of reports given, and in respect of the relationship

between confidence and accuracy (C-A). In particular, 'lawyerese' styles that

employ assertive and leading questions may lead to reductions in the number

of accurate responses made by witnesses, and the confidence expressed in the

answers made.

Additionally, when negative feedback IS used during cross-

examination the inference is that the witness's first answer is incorrect thus,

such feedback, either applied explicitly or implicitly, implies an alternative

response is more appropriate. The expectation upon witnesses to produce

different answers might lead them to become generally uncertain about the

accuracy of their responses.
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Furthermore, as the cross-examination interview includes items that

cover a range of difficulty, and cross-examiners tend to target those items that

are perhaps the least memorable, it seems appropriate to investigate not only

the influence of cross-examination questioning styles and strategies on witness

accuracy, confidence, and the relationship between confidence and accuracy,

but also to examine how item difficulty might affect these variables. In

particular, the evidence reviewed in Chapter 5 suggests that one might expect

any negative effects on accuracy and confidence to be most apparent with

difficult items.

6.2 Delay and the stability of confidence and accuracy

Within the Criminal Justice System, the time delay between observations

initially made by witnesses (i.e. by police statement) and the presentation of

evidence in court can at best be months, at worst years. The same applies to

giving testimony in court on more than one occasion; as in cases of appeal.

Given that memory inevitably declines over time, one would expect that

reductions in accuracy and confidence might be observed in such situations.

However, there is, as yet, no evidence in the literature concerning the effects

of time on performance under cross-examination. One possibility is that the

relationship between confidence and accuracy might remain stable through the

consolidation of memory processes. For example, where a witness is initially

uncertain about particular items, over time, memory traces for such items

present might decay leaving no memories for these items. Conversely, where

a witness is very confident about particular items, these traces remain stable or

increase in strength over time through rehearsal, such that these items are
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clearly memorable later. The effect of any such stabilisation process would be

to maintain the relationship between confidence and accuracy, even although

overall levels of accuracy and confidence might decline.

6.3 Jurors' perceptions ofwitnesses

In Chapter 5 it was also noted that both judges and jurists are more likely to

believe that witnesses are telling the truth if witnesses express clear confidence

in answers given. As a result, different examination styles might lead jurors to

make different inferences with regard to witness credibility. For instance, the

inclusion of negative feedback might serve to lower the perceived confidence

of the witness and make observers doubt the accuracy of the witness'

testimony.

6.4 Predicting a goodwitness under cross-examination

The literature reviewed in Chapter 3 indicated that individual differences, in

particular those relating to suggestibility, might be important in determining

witnesses' responses to cross-examination interview styles and strategies.

This evidence in tum invites the question, who might make a good or bad

witness under cross-examination? One obvious approach to this issue would

be to administer the Gudjonsson Suggestibility Scales (GSS) to all witnesses

in the present studies. However, this option was not used in the present thesis

for a number of reasons. Most important, there is a large database on the GSS

and the use of the GSS would add little to our knowledge in this area. The

GSS essentially works on the basis of negative feedback, one of the main

conditions in the research presented here. It would not be surprising,
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therefore, if performance on both tasks was related. Second, if given before

the experimental conditions, the GSS might prime participants as to the nature

of the variables assessed, and, if given afterwards, the experimental conditions

might prime participants as to the responses expected on the GSS. And, third,

if the present research is to be used to develop a quick and reliable possible

tool for screening potentially good and poor witnesses in court, the GSS is too

time consuming, requires trained clinical judgment to interpret scores, yet

from the witnesses point of view, is very transparent in terms of its purpose.

Nevertheless, the literature suggests that there are a number of variables that

might usefully be assessed as possible predictors of individual differences in

eyewitness performance; for example, cognitive capacity and the experience

of stress.

6.S Aims of the empirical research

The considerations outlined above give rise to four questions addressed in the

current thesis.

1) Do cross-examination questioning styles, including the provision of

negative feedback, affect witness confidence and accuracy, and the

relationship between confidence and accuracy (C-A)?

2) Do accuracy, confidence, and the C-A relationship, so influenced,

remain stable over time?
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3) Do jurors assess the accuracy and confidence of witnesses

differentially according to the way in which they are examined?

4) Can we predict who will be a good and poor witness under cross-

examination?
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PART2

THE EMPIRICAL RESEARCH
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CHAPTER 7

CROSS-EXAMINATION QUESTIONING STYLES: Experiment 1

7.1 INTRODUCTION (overview)

As mentioned at the beginning of this thesis, the purpose of cross-examination

is to challenge witnesses' evidence and their credibility, and opposing counsel

are frequently allowed to use specific tools such as leading and highly

suggestive forms of questioning (lawyerese questions). However, although

some legal advisors openly assert that asking leading questions can be unwise,

others contend that they form a normal, useful, and effective procedure for

verifying doubtful information and producing new information (Evans, 1995).

In contrast, a number of studies have shown that such question types typically

employed during cross-examination may actually impede witness accuracy

(Kebbell & Giles, 2000), and unwittingly provide obstructions to the truth

(Westcott, 1995).

However, as shown in Chapter 2 the evidence on this issue is mixed.

For example, Dodd and Bradshaw (1980) found that such effects could be

cancelled if the person being questioned perceived the questioner to be biased,

and was thus suspicious of the intentions of the questioner; i.e. if witnesses

adopt a 'suspicious set' (Gudjonsson, 1989; 1992). Similar effects have been

demonstrated in respect of witness confidence. Wells, Ferguson and Lindsay

(1981) found that witnesses who had been 'briefed' through rehearsal of their
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testimony that a cross-examiner will look for .inconsistencies were likely to

show inflated confidence.

Another questioning strategy sometimes employed In cross-

examination is that of negative feedback; that is, the witness may be asked

questions that imply that his or her first answer may be incorrect; for example,

"think about this again"; "try and be more accurate"; "consider your answer

carefully", and so on, though little has been said of this in the legal literature.

According to Schooler and Loftus (1986), through the principle of discrepancy

detection negative feedback may reduce witnesses' confidence in their own

memories and make them more suggestible to leading questions. However, as

yet, no research has been published on the effects of negative feedback as

might be given in a courtroom situation.

The possibility that questioning styles may affect confidence is

particularly important given that confidence is one of the main factors, if not

the main factor, driving jurors' perceptions of witness credibility (Lindsay,

1994). However, evidence on this topic is also mixed. Whilst some studies

have reported fairly robust positive relationships between confidence and

accuracy (Kebbell, Wagstaff and Covey, 1996; Perfect, Watson & Wagstaff,

1993), others have not (Fruzzetti, Toland, Teller & Loftus, 1992; Wells,

1993). The aim of the first study, therefore, was to examine the effects of

cross-examination questioning styles on witness accuracy and confidence.
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7.1.1 Hypotheses

More specifically, it was predicted that; a) leading questions would reduce

accuracy, confidence, and the relationship between accuracy and confidence;

b) these negative effects would be exacerbated by asking leading questions in

a declarative form (i.e. one that strongly and openly implies that the facts upon

which the question is based are correct or incorrect); and c) progressive

reductions in accuracy, confidence, and the relationship between confidence

and accuracy would occur as questions were asked in a confusing 'lawyerese'

form, and, d) in a lawyerese form accompanied by negative feedback.

7.2 METHOD

7.2.1 Participants

The participants were 24 males and 36 females who were either students at the

University of Liverpool or prospective students. Mean age was 23.08 (range =

17-50). Participants were randomly assigned to one of three conditions:

'Control' (N=20), 'Lawyerese' (N=20) or 'Negative Feedback' (N=20).

7.2.2 Materials and procedure

Participants were then told the study concerned eyewitness memory; they were

to observe a film for 4-5 minutes and. afterwards had to answer some

questions. They were then shown a colour video of an event during which a

woman at a bus stop is abducted and forced into a car; a gun was used.

After this, participants were required to complete a filler task for a

period of 5 minutes, which involved reading unrelated material. Participants
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were advised that they would now be asked a series of questions regarding the

videotape. The questions were randomised within the interview schedule and

these allocations remained stable throughout the conditions. All questions

required 'yes' or 'no' answers, and following each question participants were

asked to rate their confidence in the response they had given. A Likert scale

ranging from (1) 'pure guess' to (9) 'absolutely certain' was used. As a

precautionary measure, the interviewer, who was also the experimenter, was

trained to give similar inflexions. This was achieved by recording several

interviews conducted by the interviewer, who then underwent trials to learn to

modulate the voice consistently throughout the interviews. The three

conditions were as follows:

In the Control condition participants were required to give answers to

42 simple questions, in three sets of 14; (a), (b), and (c). For example, 'did the

younger man have a moustache?' Within each set of questions, half of the

questions required a 'yes' response and half required a 'no' response to be

accurate (see Appendix 1).

In the Lawyerese condition three kinds of questions were asked. 14

were simple, 14 leading and 14 declarative. The 14 simple questions were .

identical to the 14 items in set (a) of the simplified condition. The leading

questions were so framed as to prompt the answer desired, for example, 'a bus

arrived up the road shortly before the attack, didn't it?' The declaratives were

highly leading questions requiring an affirmative response, for example;

'you've seen the gang consisted of two men'. The leading and declarative

questions were derived from sets (b) and (c) in the control condition,
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respectively, for example, 'did a bus arrive up the road shortly before the

attack?' and 'did the gang consist of two men?' (see Appendix 2).

In the Negative Feedback condition the questions were the same as

those used in the lawyerese condition (14 simple, 14 leading and 14

declarative), however, negative feedback was applied to each leading and

declarative question in order to prompt another 'yes' or 'no' response (for

example; 'Try harder to remember; the younger man, did he have glasses

on?'). Thus, participants were told that some might receive further questions

about the answers they had given. Confidence ratings were required after the

feedback (see Appendix 3).

At the end of the interview schedule, participants were thanked for

their participation and debriefed. During this time, an explanation of the

rationale for the experiment was outlined and participants were given the

opportunity to ask questions and raise issues for discussion. Many of the

participants talked about relevant issues which both concerned and interested

them. These are highlighted in the discussion (see p. 189).

7.3 RESULTS

Accuracy in terms of the number of items correct was compared for each

condition (i.e. Control, Lawyerese, and Negative Feedback) separately, by

three one-way ANOVAs (i.e. one for question set a, one for question set b, and

one for question set c). No significant effects were found in any of the

analyses (p>.I). The means and standard deviations are shown in Table 7.3.1.

Similar analyses on the confidence ratings also showed no significant
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differences between the three conditions in any of the three ANOVAs (p>.1),

see Table 7.3.2.

Table 7.3.1 Mean accuracy with respect to questioning style and
question type set

STYLE QUESTION TYPE
SET

Accuracy

Set a Set b Set c

Control
N=20

10.20 (Simple)
(1.64)

8.75 (Simple)
(l.83)

9.90 (Simple)
(1.77)

Lawyerese
N=20

9.35 (Simple)
(2.01)

8.75 (Lead'g)
(1.25)

10.00 (Decl've)
(1.69)

Negative
Feedback

N=20

9.35 (Simple)
(1.69)

8.95 (Lead'g)
(1.43)

10.45 (Decl've)
(1.32)

Note: Standard deviations are shown in brackets
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Table 7.3.2 Mean confidence with respect to questioning style and
question type set

STYLE QUESTION 'TYPE
SET

Confidence

Set a Set b Set c

Control 5.57 (Simple) 5.67 (Simple) 5.79 (Simple)
N=20 (1.12) (.92) (1.00)

Lawyerese 5.56 (Simple) 5.59 (Lead' g) 6.04 (Decl've)
N=20 (.84) (.73) (1.03)

Negative 5.41 (Simple) 5.41 (Lead'g) 5.49 (Decl've)
Feedback (.78) (.76) (1.19)

N=20

Note: Standard deviations are shown in brackets

Analyses were then performed on the 21 questions in each condition that

contained incorrect information and required a 'no' answer to be correct.

Again, accuracy in terms of the number of items correct was compared for

each condition (i.e. Control, Lawyerese, and Negative Feedback) separately,

by three one-way ANOV As (i.e. one for question set a, one for set b, and one

for set c). No significant differences were found in any of the analyses (p>.1).

The means and standard deviations are shown in Table 7.3.3. However, trends

were observed for both set b, containing leading questions, F(2,57) = 2.44, P =

.096, and set c, containing declarative questions F(2,57) =2.86, P = .065. In

each case the most accurate answers were given in the Negative Feedback

condition, and least accurate in the Control condition. Similar analyses on the

confidence ratings also showed no significant differences between the three
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conditions in any of the three ANOVAs (p>.I); see Table 7.3.4.

Table 7.3.3 Mean accuracy for questions requiring a 'no' answer with
respect to questioning style and question type set

STYLE QUESTION TYPE
SET

...................................................................................................~.~~~.~~~y. .

Set a Set b Set c

Control 4.65 (Simple) 3.80 (Simple) 4.40 (Simple)
N=20 (1.23) (1.67) (1.39)

Lawyerese 4.55 (Simple) 4.35 (Lead' g) 4.85 (Decl've)
N=20 (1.43) (1.04) (1.23)

Negative 4.80 (Simple) 4.70 (Lead'g) 5.35 (Decl've)
Feedback (1.20) (l.08) (1.14)

N=20

Note: Standard deviations are shown in brackets
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Table 7.3.4 Mean confidence for questions requiring a 'no' answer with
respect to questioning style and question type set

STYLE QUESTION-TYPE
SET

Confidence

Set a Set b Set c

Control
N=20

4.74 (Simple)
(1.43)

5.90 (Simple)
(1.06)

5.39 (Simple)
(1.23)

Lawyerese
N=20

4.76 (Simple)
(1.36)

5.67 (Lead'g)
(.83)

5.51 (Decl've)
(1.52)

Negative
Feedback

N=20

4.56 (Simple)
(1.34)

5.76 (Lead'g)
(.99)

5.50 (Decl've)
(1.29)

Note: Standard deviations are shown in brackets

Within subjects confidence-accuracy (C-A) correlations were calculated using

Pearsons (all correlations are Pearsons unless otherwise specified) for each

participant across the 42 questions, producing three correlations for each

participant, one for question set a, one for question set b, and one for question

set c, based on 14 questions each. These correlations were then compared for

each condition (Control; Lawyerese; Negative Feedback) separately, by three

one-way ANOVA's (i.e. one for question set a, one for set b, and one for set

c). No significant differences were found in any of the analyses (p>.I); see

Table 7.3.5.
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Table 7.3.5 Mean 'within-subjects' C-A correlations (including overall
means) with respect to questioning style and question type
set

STYLE QUESTION
TYPESET

....................................................................................................................... u •••••••••••••••••••••••••••••• •••••••••••••••••••• .

Set a
.12

Set b
.22

Set c
.14

Control
.12

N=20

.10 (Simple)
(.27)

.16 (Simple)
(.34)

.10 (Simple)
(.23)

Lawyerese
.14

N=20

.05 (Simple)
(.22)

.27 (Lead'g)
(.20)

.11 (Decl've)
(.33)

Negative
Feedback

.22
N=20

.21 (Simple)
(.26)

.24 (Lead'g)
(.21)

.22 (Decl've)
(.27)

Note: Standard deviations are shown in brackets

The C-A correlation was then calculated for each cell in table 7.3.5, using the

mean confidence and correct scores for each participant as data (between-

subjects). These between-subjects C-A relationships were then tested for

difference following transformation to produce a z statistic. No significant

differences were observed; see Table 7.3.6.
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Table 7.3.6 'Between-subjects' C-A correlations with respect to
questioning style and question type set

STYLE QUESTION
TYPESET........_ _ _ _ _ _ .

Set a Set b Set c

Control
.06

N=20
.22 (Simple) .02 (Simple) .10 (Simple)

Lawyerese
.23

N=20
.09 (Simple) .25 (Lead' g) .14 (Decl've)

Negative
Feedback

-.03
N=20

-.19 (Simple) .07 (Lead'g) .26 (Decl've)

Note: Standard deviations are shown in brackets

Within-subjects confidence-accuracy (C-A) correlations were also calculated

for each participant for the 21 questions requiring a 'no' answer (7 from set a,

7 from set b, and 7 from set c). These correlations were then compared for

each condition (Control; Lawyerese; Negative Feedback) separately, by three

one-way ANOVA's (i.e. one for question set a, one for set b, and one for set

c). No significant differences were found in any of the analyses (p>.I); see

Table 7.3.7.
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Table 7.3.7 Mean 'within-subjects' C-A correlations for questions
requiring a 'no' answer (including overall means) with
respect to questioning style and question type set

STYLE QUESTION
TYPESET

Set a Set b Set c
-.12 .03 -.08

Control -.16 (Simple) -.04 (Simple) -.19 (Simple)
-.13 (.31) (.48) (.35)
N=20

Lawyerese -.19 (Simple) .08 (Lead'g) -.05 (Decl've)
-.05 (.30) (.29) (.46)
N=20

Negative -.03 (Simple) .04 (Lead'g) .01 (Decl've)
Feedback (.39) (.34) (.29)

.00
N=20

Note: Standard deviations are shown in brackets

The mean confidence in 'incorrect' answers was then compared with mean

confidence in 'correct' answers for each condition (i.e. Control, Lawyerese,

and Negative feedback) for each question set, separately, by means of three

two-way mixed ANOV As (i.e. one for question set a, one for set b, and one

for set c), with repeated measures on the second factor (Control; Lawyerese;

Negateve feedback X Confidence in Incorrect; Confidence in Correct). In

each case no main effects between groups were found (p>.I). However,

significant main effects for confidence was observed; in each case, confidence

in correct answers was significantly higher than confidence in incorrect

answers. The F(I,57) values for set a, set b, and set c, were; 13.24, p = .001;

46.64,p = .000; and 14.79,p = .000. The means and standard deviations are
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shown in Tables 7.3.8, 7.3.9, and 7.3.10. No other significant effects were

observed.

Table 7.3.8 Mean confidence in correct and incorrect answers
(including overall means) to question set a by questioning
style

STYLE

Overall
5.40
(1.09)

Confidence/Correct
5.73
(.94)

Confidence/Incorrect
5.07
(1.58)

Control

N=20
5.51
(1.33)

5.81
(.98)

5.21
(1.94)

Lawyerese

N=20
5.50
(.91)

5.71
(.85)

5.30
(1.27)

Negative Feedback
N=20
5.18
(1.02)

5.66
(1.03)

4.70
(1.45)

Note: Standard deviations are shown in brackets
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Table 7.3.9 Mean confidence in correct and incorrect answers
(including overall means) to question set b by questioning
style

STYLE

Overall
5.42
(.84)

Confidence/Correct
6.06
(.92)

Confidence/Incorrect
4.78
(l.26)

Control

N=20
5.53
(.98)

6.06
(.97)

4.99
(1.59)

Lawyerese

N=20
5.39
(.77)

6.13
(.85)

4.64
(1.22)

Negative Feedback
N=20
5.34
(.77)

5.98
(1.00)

4.71
(.91)

Note: Standard deviations are shown in brackets
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Table 7.3.10 Mean confidence in correct and incorrect answers
(including overall means) to question set c by questioning
style

STYLE

Overall
5.66
(1.20)

Confidence/Correct
6.10
(1.08)

Confidence/Incorrect
5.21
(1.81)

Control

N=20
5.71
(1.10)

6.01
(.99)

5.41
(1.59)

Lawyerese

N=20
5.84
(1.27)

6.29
(.97)

5.37
(2.01)

Negative Feedback
N=20
5.42
(1.24)

5.99
(1.28)

4.85
(1.84)

Note: Standard deviations are shown in brackets

Finally, out of 840 possible responses given by the Control group, 197

were rated in terms of confidence as 'absolutely certain', of these, 76% were

correct. For the Lawyerese group, 210 were rated as 'absolutely certain', and

of these, 80% were correct, and for the Negative Feedback group, 175 were

rated as 'absolutely certain', of which 86% were correct. Overall, 80% of

'absolutely certain' answers were correct.
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7.4 DISCUSSION

There were no significant effects for accuracy or confidence between the three

questioning style conditions (Control, Lawyerese and Negative Feedback).

Indeed, what trends there were seemed to be contrary to predictions; i.e. the

tendency was for most accuracy to be shown in the Negative Feedback

condition and least in the Control condition. With regard to accuracy these

results appear to conflict with those that suggest question styles typically

employed during cross-examination may actually impede witness accuracy

(Kebbell & Giles, 2000; Westcott, 1995).

In terms of C-A correlations also, the means did not suggest that C-A

relationships were reduced in the Lawyerese and Negative Feedback

conditions; indeed, higher C-A relationships were shown in the Negative

Feedback condition. Even the highest number of absolutely confident/correct

answers was shown in the Negative Feedback group. According to Schooler

and Loftus (1986), negative feedback reduces witnesses' confidence in their

memories and thus they are less likely to compare the suggestions made by a

questioner with information in memory. This clearly did not occur in the

present study. One possible reason for this is that the use of negative feedback

might actually have helped witnesses to check memories for an event with

information contained within the question.

In keeping with much previous research; as regards C-A in general, C-

A relationships tended to be low, but there were significant differences in

confidence between correct and incorrect answers for all question type sets;

witnesses were more confident in correct answers. Also when participants

were absolutely certain of their response, they tended to be correct (80%
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overall; see also, Kebbell, Wagstaff & Covey, 1996). Predictably, C-A

correlations for questions requiring an incorrect response) were particularly

low; indeed they tended to be negative.

To summanze, the results of the present study suggest that the

scepticism that some linguists and legal commentators have displayed

regarding the questioning styles and type of questions used in courtroom

situations may to some extent have been misplaced. Of course, the

experimental set up used here cannot reflect the full range of variables present

in an actual cross-examination, nevertheless, it could be argued that the use of

individual interviewing in the present study more accurately reflects what

happens in a courtroom, than the anonymous group questionnaires used in

some previous studies. On face value, therefore, the present results suggest

that one cannot conclude that even highly leading questions will, as a matter of

course, have a detrimental effect on eyewitness confidence and accuracy in an

interrogative situation.
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CHAPTER8

CROSS-EXAMINATION QUESTIONING STYLES: Experiment 2

8.1 INTRODUCTION

Results from the first study suggest that questioning styles used in cross-

examination may not have the negative impact shown by some previous

studies. However, there may be a number of reasons why no significant

effects were found.

For example, the more overt kind of feedback used in the first study

may have appeared transparent in its function and created suspicion in

witnesses, possibly negating any effects on accuracy and confidence

(Gudjonsson, 1992). However, not all negative feedback used during actual

cross-examination is as explicit. A more covert and subtle approach might

consist of re-directing questions such as, "is it possible that you might be

mistaken, and that .... ?", and so on; though, as mentioned previously, little has

been said of feedback strategies per se in the legal literature.

Also, the random allocation of question items to questioning style

conditions, together with the requirement for equal numbers of 'yes' and 'no'

answers in each questioning condition, may have created further suspicion.

For example, randomly allocating an 'easy' item to a declarative question

form (i.e. "you've seen it was dark when the attack occurred?") requiring a

'yes' response that is clearly inaccurate (i.e. it was actually daylight), would

almost certainly have signalled the purpose of the interview to the witness.

In sum, despite some attempts to accurately reflect what happens in a
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courtroom (e.g. through the use of individual interviewing), the strict

experimental method used in the first study may still have constrained its

ecological validity. In view of these considerations, a second study was

conducted to examine effects of cross-examination questioning styles on

eyewitness accuracy and confidence, but this time the interview was

specifically designed and constructed so as to replicate as far as possible the

way in which counsellors might conduct cross-examinations.

In addition, item difficulty was considered. As noted previously,

according to Kebbell, Wagstaff & Covey (1996), one of the crucial variables

affecting witness accuracy and confidence may be item difficulty; thus little

correlation will be found between C-A when witnesses are asked to remember

a relatively homogeneous pool of difficult items (for example, items

concerning peripheral detail; artefacts such as mailboxes, pictures); however,

if variance is increased through the inclusion of items that are easier to

remember (sex, whether it was day or night), confidence-accuracy

relationships will improve. Although the items in the first study were selected

to be relatively heterogeneous, in the following study an attempt was made to

investigate item difficulty more systematically.

8.1.1 Hypotheses

It was predicted that, a) questions asked in a standard lawyerese style would

reduce accuracy, confidence, and the relationship between confidence and

accuracy; b) further reductions in accuracy and confidence would occur when

the lawyerese questioning style was accompanied by subtle negative feedback,

and c) these effects would be most evident for difficult items.
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8.2 METHOD

8.2.1 Participants

The participants were 12 males and 48 females drawn from an opportunity

sample. All participants were either students at the University of Liverpool or

members of a research panel in the Department of Psychology at the

University. The population mean age was 23.13 (SD = 5.96; range = 18-52).

8.2.2 Materials and procedure

Participants were randomly assigned to one of three conditions; 'Control'

(N=20), 'Lawyerese' (N=20) or 'Lawyerese with Negative Feedback' (N=20).

All participants were then told that they were to observe a videotape of an

event sequence for a period of around 4-5 minutes, and afterwards they would

be required to answer some questions. All participants were then shown the

five minutes colour video depicting a criminal offence used in experiment 1.

After this, every participant was required to complete a filler task for a

period of five minutes, which involved reading unrelated material.

Participants were advised that they would then be asked a series of questions

regarding the videotape they had observed. All questions required 'yes' or

'no' answers, and following each question participants were asked to rate their

confidence in the response they had given on a Likert scale ranging from 1 to

9, where (1) represented 'pure guess' and (9) represented 'absolutely certain'.

The interviewer was again trained to give similar inflexions throughout the

interviews using the same method as detailed in experiment 1.

Each participant was then individually interviewed under one of the
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following three conditions.

In the Control condition participants were required to give answers to

38 simple questions, in three sets varying in item difficulty (i.e. ease with

which they can be remembered): (a) represented 14 'easy' target items, (b)

represented 14 'moderately difficult' target items, and (c) consisted of 10

'difficult' items. Examples were, 'did two men carry out the attack on the

victim?'; 'did the victim have long hair?'; and 'would you say that this car had

four doors?', for the easy, moderate, and difficult categories, respectively (see

Appendix 4). Item difficulty was determined using the accuracy data from

experiment 1.

In the Lawyerese condition participants were again required to give

answers to the same three sets of target items as in the Control condition (i.e.

14 'easy', 14 'moderate' and 10 'difficult' items), but the questions were so

phrased as to replicate the manner in which lawyers conduct cross-

examinations in court. The phrasings were taken directly from the

examination of several Crown Court transcripts. For example, with regard to

the items previously mentioned, the questions became, 'do you also remember

that two men carried out the attack on the victim?'; 'you would agree that the

victim's hair was long?'; and 'isn't it also right this car had four doors?', for

the easy, moderate, and difficult categories, respectively (see Appendix 5).

These phrases prompted the answer desired and required more affirmative

responses than in the Control condition.

In the Lawyerese with Negative Feedback condition exactly the same

schedule was employed as in the Lawyerese condition (i.e. 14 'easy', 14

'moderate' and 10 'difficult' items), however, subtle negative feedback was
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applied to each 'no' answer, regardless of accuracy, in order to reassert the

expectancy of 'yes' responses; this was done by reasserting the question

preceded by the statement 'is it a possibility that you might be mistaken and

that ... etc.?'; see Appendix 6).

To maintain ecological validity the schedule was specifically

constructed with an imbalance between the numbers of items in the item

difficulty categories, and the requirement for 'yes' and 'no' responses. A

detailed examination and analysis of the transcripts indicated that a minimum

of 82% of the questions asked during cross-examination required a 'yes' or

'no' answer, and that 71% of questions asked could be classified as closed and

leading or heavily leading. Significantly, the transcripts clearly showed that,

in practice, lawyers tend to phrase the majority of questions such that a 'yes'

response is encouraged, thus making it more difficult for witnesses to switch

to a 'no' response on the fewer critical items. In general, critical items are

those that are associated with inconsistency both within and between

witnesses' statements. As a consequence, critical items are items about which

there may be some ambiguity, and this is most likely to be the case for items

that are difficult to remember. From the cross-examining lawyers' point of

view, the strategy of targeting difficult items makes sense, as cross-examiners

would be considerably less likely to influence the witness' response to a very

easy item. Also, it is also clear that lawyers will tend to target only a few

critical items to prevent their strategy from becoming too transparent.

Consequently, when wishing to cast doubt on the reliability of a particular

witnesses' testimony overall, they will target a few difficult items and set

these up as exemplars. This procedure was therefore adopted in the present
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study. Consequently, in all conditions for the 'easy' and 'moderate' items a

'yes' response was required to be accurate (i.e. 28 'yes' responses were

required), while the 'difficult' targets required a 'no' answer to be correct (i.e.

10 'no' responses were required).

At the end of the interview schedule, all participants completed a series

of questionnaires (see Appendix 7), were thanked for their participation and

debriefed. At this time it was appropriate to give an explanation of the

rationale for the experiment to each participant and also create the opportunity

for participants to ask questions, which in tum raised issues for discussion

(highlighted again in the discussion on p. 189).

The nature and results of the questionnaires are reported in Chapter

12.

8.3 RESULTS

One-way ANOV As (Control, Lawyerese, Lawyerese with Negative Feedback)

were performed using the overall data (easy, moderate and difficult items

combined) for accuracy (mean number of items correct), confidence (mean

scores on the 1-9 Likert scale), and within subjects confidence-accuracy

correlations (C-A; mean of the confidence accuracy correlations for each

participant), calculated using Pearsons (all correlations are Pearsons unless

otherwise specified). None of the main effects was significant for any of these

analyses. The only significant effect to emerge from the combined data was a

significant between subjects confidence-accuracy correlation (i.e. the

correlation between the total accuracy score and the total confidence score for

each witness) for the Lawyerese with Negative Feedback condition (r=.46,
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n=20, p< .05); the same correlations for the Control and Lawyerese conditions

were positive but not significant, though the correlations were not significantly

different from each other (z statistic, p>.05). The means and standard

deviations are shown in Table 8.3.1.

Table 8.3.1 Mean accuracy, confidence, C-A (w-s), and C-A (b-s)
correlations for' All' questions by style of questioning

STYLE
..................................................... u •••••••••••••••••••••••••••• nu n •••••••••••••••••••

Accuracy Confidence C-A (w-s)

Control 26.85
N=20 (1.95)

Lawyerese 26.05
N=20 (2.76)

Lawyerese
with 25.65

Negative (2.72)
Feedback

N=20

C-A (b-s)

5.93
(.85)

.39
(.13)

.18

5.86
(.75)

.35
(.12)

.38

5.59
(.68)

.42
(.13)

.46*

Note: Standard deviations are shown in brackets; *p<.05

One-way ANOV As (Control, Lawyerese, Lawyerese with Negative Feedback)

were then performed separately on the 14 'easy', the 14 'moderate', and the 10

'difficult' questions for each condition. Again, separate analyses were

conducted for accuracy, confidence, and confidence-accuracy correlations

(mean of the confidence-accuracy correlations for each participant).

No significant main effects for the three styles of questioning were

found for the 'easy' items; see Table 8.3.2. Again, the only significant effect
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to emerge from the data for 'easy' items was a significant between subjects

confidence-accuracy correlation (i.e. the correlation between the total accuracy

score and the total confidence score for each witness) for the Lawyerese with

Negative Feedback condition (r =.71, n = 20, p< .001); the same correlations

for the Control and Lawyerese conditions were again positive and non-

significant, and none differed significantly from each other (z statistic, p>.OS).

The means and standard deviations are shown in Table 8.3.2.

Table 8.3.2 Mean accuracy, confidence, C-A (w-s), and C-A (b-s)
correlations for 'Easy' questions by style of questioning

STYLE

Accuracy Confidence C-A (w-s) C-A (b-s)

Control 11.75 7.26 .44 .36
N=20 (1.45) (.73) (.29)

Lawyerese 12.10 6.97 .54 .33
N=20 (1.02) (.81) (.26)

Lawyerese
with 12.50 7.02 .45 .71 ***

Negative (1.24) (.81) (.29)
Feedback

N=20

Note: Standard deviations are shown in brackets; ***p<.OOI

No significant main effects for the three styles of questioning were found for

the 'moderate' items either; see Table 8.3.3. However, a significant between

subjects confidence-accuracy correlation (i.e. the correlation between the total

accuracy score and the total confidence score for each witness) was found
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again but this time for 'moderate' items in the Lawyerese condition (r=.61,

n=20, p< .01); the same correlations for the Control and Lawyerese with

Negative Feedback conditions were positive but not significant, and none of

the correlations differed significantly from each other (z statistic, p>.05). The

means and standard deviations are illustrated in Table 8.3.3.

Table S.3.3 Mean accuracy, confidence, C-A (w-s), and C-A (b-s)
correlations for 'Moderate' questions by questioning style

STYLE

Accuracy Confidence C-A (w-s) C-A (b-s)

Control 10.05 5.26 .46 .04
N=20 (1.36) (1.01) (.28)

Lawyerese 9.10 5.39 .57 .61 ***
N=20 (2.25) (1.09) (.20)

Lawyerese
with 9.50 4.S1 .55 .29

Negative (1.79) (.76) (.28)
Feedback

N=20

Note: Standard deviations are shown in brackets; ***p<.OOl

/

However, as predicted, one-way ANOVAs on the 'difficult' items showed a

significant main effect for accuracy, F(2,57) = 4.54, P = .02. The means and

standard deviations are shown in Table 8.3.4. Tukey-HSD post-hoc tests

(p<.05) found that the mean accuracy score for the Lawyerese with Negative

Feedback condition was significantly lower than that shown in the Control

condition; none of the other comparisons was significant. A significant main
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effect was also found for the within subjects confidence-accuracy correlations,

F(2,57) = 6.86, P = .01. Tukey tests on mean within subjects C-A correlations

(see also Table 8.3.4) showed that the C-A relationship in the standard

Lawyerese condition was significantly poorer (it was in fact negative) than in

both the Control and Lawyerese with Negative Feedback conditions, which

did not differ significantly from each other. No significant main effect was

found for confidence in replies to the difficult questions. Analyses of between

subjects C-A relationships found no significant relationships.

Table 8.3.4 Mean accuracy, confidence, C-A (w-s), and C-A (b-s)
correlations for 'Difficult' questions by questioning style

STYLE........................................................................................................................................................................................................

Accuracy

Control 5.05
N=20 (.89)

Lawyerese 4.85
N=20 (1.79)

Lawyerese
with 3.65

Negative (1.90)
Feedback

N=20

Confidence C-A (w-s) C-A (b-s)

5.01
(1.21)

.06
(.41)

.02

4.96
(.87)

-.37
(.32)

-.26

4.67
(.94)

-.08
(.40)

-.10

Note: Standard deviations are shown in brackets

In sum, with regard to difficult questions, the two Lawyerese conditions had

somewhat different effects. The straight Lawyerese questioning did not

reduce the number of correct responses, however, it had a detrimental effect on
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the within subjects confidence-accuracy relationships. In contrast the

Lawyerese with Negative Feedback questioning had a detrimental effect on

accuracy, but not on confidence-accuracy relationships.

In order to further investigate the relationships between confidence and

accuracy, mean confidence in 'incorrect' answers was compared to mean

confidence in 'correct' answers for each condition (i.e. Control, Lawyerese,

and Lawyerese with Negative Feedback) for the 'overall' data (i.e. all items)

by means of a 3 x 2 ANOVA with repeated measures on the second factor

(Control; Lawyerese; Lawyerese with Negative Feedback X Confidence in

Incorrect; Confidence in Correct). The means and standard deviations are

shown in Table 8.3.5. No main effects between groups were found (p>.l).

However, a significant main effect within subjects for confidence was

observed, F(1,57) = 422.53, P = .000; confidence was higher for 'correct'

answers (M = 6.48, S.D. = .78) than 'incorrect' answers (M = 4.28, S.D. =

.88). No other significant effects were observed.
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Table 8.3.5 Mean confidence in correct and incorrect answers
(including overall means) to 'All' questions by questioning
style

STYLE

Overall

5.38
(.72)

Confidence/Correct

6.48
(.78)

Confidence/Incorrect

4.28
(.88)

Control

N=20
5.49
(.83)

6.55
(.88)

4.43
(.95)

Lawyerese

N=20
5.46
(.72)

6.50
(.76)

4.42
(.92)

Lawyerese with
Negative Feedback

N=20
5.19
(.60) .

6.38
(.72)

4.00
(.73)

Note: Standard deviations are shown in brackets

The mean confidence in 'correct' answers was then compared with mean

confidence in 'incorrect' answers for each condition (i.e. Control, Lawyerese,

and Lawyerese with Negative Feedback) for 'Easy' items again by a 3 x 2

mixed ANOYA with repeated measures on the second factor (Control;

Lawyerese; Negative feedback X Confidence in Correct; Confidence 10

Incorrect). The means and standard deviations are shown in Table 8.3.6.

A significant main effect for groups was observed, F(2,57) = 5.43, P =

.01; confidence was highest in the Control condition and lowest in the
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Lawyerese with Negative Feedback condition. Tukey-HSD post-hoc tests

(p<.05) found that the mean confidence score for the Lawyerese with Negative

Feedback was significantly lower (M = 5.22, S.D. = .97) than that shown in

the Control condition (M = 6.31, S.D. =1.09); but neither differed from the

mean of the Lawyerese condition (M = 5.59, S.D. = .82).

A significant main effect within subjects was also observed, F(1.57) =

203.13, P = .001; confidence was highest for 'correct' answers (M = 7.53,

S.D. = .75) and lowest for 'incorrect' answers (M = 3.88, S.D. = 2.04). A

significant interaction was also observed, F(2,57) = 3.55, P = .05, see Figure

8.3.6.1. Tukey-HSD post-hoc tests (p<.05) found that confidence in

'incorrect' answers was significantly lower in the Lawyerese with Negative

Feedback condition (M = 3.04, S.D. = 1.93) than in the Control condition (M

= 4.94, S.D. = 1.86); but neither differed from the mean of the Lawyerese

condition (M = 3.66, S.D. = 1.94). No significant effects were observed for

similar comparisons with regard to confidence in 'correct' answers. Further F

tests showed that, within the Control condition, the Lawyerese condition and

the Lawyerese with Negative Feedback condition, confidence in 'correct'

answers was significantly higher than the confidence shown in 'incorrect'

answers (p<.001). In other words, the significant positive correlation between

subjects confidence-accuracy correlation for 'easy' items with respect to the

Lawyerese with Negative Feedback condition (see Table 8.3.2) was due

primarily to a decrease in confidence in 'incorrect' answers; a trend also

apparent, but not significant in the Lawyerese condition.
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Table 8.3.6 Mean confidence in correct and incorrect answers
(including overall means) to 'Easy' questions by
questioning style

STYLE

Overall

5.71
(1.14)

Confidence/Correct

7.53
(.75)

Confidence/Incorrect
3.88
(2.04)

Control

N=20 7.68 4.94
6.31 (.72) (1.86)
(l.09)

Lawyerese

N=20 7.52 3.66
5.59 (.86) (1.94)
(.82)

Lawyerese with
Negative Feedback

N=20
5.22
(.97)

7.40
(.68)

3.04
(1.93)

Note: Standard deviations are shown in brackets
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Figure 8.3.6 Witness confidence ratings in correct and incorrect
answers to 'Easy' items for each questioning style
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Mean confidence in 'incorrect' answers was then compared with mean

confidence in 'correct' answers for each condition (i.e. Control, Lawyerese,

and Negative feedback), this time for 'Moderate' items by a 3 x 2 ANOVA

(Control; Lawyerese; Negative feedback X Confidence in Incorrect;

Confidence in Correct, with repeated measures on the second factor). No

main effects between groups were found (p>.I). However, a significant main

effect within subjects for confidence was observed, F(I,57) = 192.15, P =

.001; confidence was higher in 'correct' answers -(M = -6.15, S.D. = 1.15) than

'incorrect' answers (M = 3.21, S.D. = 1.17). The means and standard

deviations are shown in Table 8.3.7. No significant interaction was present.
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Table 8.3.7 Mean confidence in correct and incorrect answers
(including overall means) to 'Moderate' questions by
questioning style

STYLE

Overall Confidence/Correct Confidence/Incorrect

4.68
(.82)

6.15
(1.15)

3.21
(1.17)

Control
N=20
4.69
(.87)

5.97
(1.26)

3.41
(1.18)

Lawyerese
N=20
4.92
(.87)

6.54
(1.09)

3.29
(1.23)

Lawyerese with
Negative Feedback

N=20
4.42
(.68)

5.92
(1.03)

2.93
(1.15)

Note: Standard deviations are shown in brackets

Mean confidence in 'correct' answers was then compared with mean

confidence in 'incorrect' answers for each condition (i.e. Control, Lawyerese,

and Lawyerese with Negative Feedback), for 'Difficult' items by means of a 3

x 2 mixed ANOV A (Control; Lawyerese; Negative feedback X Confidence in

Correct; Confidence in Incorrect) with repeated measures on the second factor.

The means and standard deviations are shown in Table 8.3.8.

No main effects between groups were found. However, a significant

main effect within subjects for confidence was observed F(1,57) = 6.80, P =

.02; confidence was higher for 'incorrect' answers (M = 5.25, SD = 1.27) than
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'correct' answers (M = 4.56, SD = 1.80). A significant interaction was also

observed, F(2,S7) = 6.70, P = .01; see Figure 8.3.8.1. Tukey-HSD post-hoc

tests (p<.OS) found that confidence in 'correct' answers was significantly

lower in the standard Lawyerese condition (M = 3.81, SD = 1.28,p = .05) than

in either the Control (M = 5.18, SD = 1.64) or Lawyerese with Negative

Feedback (M = 4.69, SD = 2.17) conditions, although the latter two did not

differ from each other. No significant effects were observed for similar

comparisons with regard to confidence in 'incorrect' responses. Further F

tests showed that within the Lawyerese condition confidence in 'correct'

answers was significantly lower than confidence in 'incorrect' answers

(p<.001). In other words, the negative within subjects confidence-accuracy

correlation for the straight Lawyerese condition (see Table 8.3.4) was due

primarily to a decrease in confidence in 'correct' answers; a trend also

apparent but not significant in the Lawyerese with Negative Feedback

condition. None of the other comparisons was significant.
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Table 8.3.8 Mean confidence in correct and incorrect answers
(including overall means) to 'Difficult' questions by
questioning style

STYLE

Overall Confidence/Correct Confidence/Incorrect

4.91
(1.09)

4.56
(1.80)

5.25
(1.27)

Control

N=20
5.06
(1.22)

5.18
(1.64)

4.93
(1.46)

Lawyerese
N=20
4.82
(.82)

3.81
(1.28)

5.82
(1.23)

Lawyerese with
Negative Feedback

N=20
4.84
(1.22)

4.69
(2.17)

4.99
(.91)

Note: Standard deviations are shown in brackets
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Figure 8.3.8 Witness confidence ratings in correct and incorrect
answers to 'Difficult' items for each questioning
style
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8.4 DISCUSSION

This study showed that witnesses were significantly less accurate in their

responses to the 'difficult' items when subtle feedback was present during the

Lawyerese interview, as compared with a simple Control interview. One

possible explanation for this is that the feedback has a disconcerting effect

.upon witnesses leading them to some confusion, thus reducing ability to

adequately check their memories through the detection of discrepancies

(Schooler & Loftus, 1986). It may be the case, therefore, that, despite a

variety of results suggesting that leading questions may impede witness

accuracy (Dent, 1978; Dent & Stephenson, 1979; Kebbell & Giles, 2000;

Lipton, 1977; Loftus, 1975; Marquis, Marshall & Oskamp, 1972; Turtle &
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Wells, 1988), in a setting more analogous to the courtroom, witness' accuracy

is only significantly affected when the questions are accompanied by negative

feedback. It is important to note here, however, that these results are not

necessarily generalisable to more overt forms of feedback. In experiment 1,

for example, overt negative feedback (i.e. 'try harder to remember?'; 'think

about that answer again?') did not detrimentally affect accuracy, possibly

because such feedback is too transparent to be misleading.

However, witnesses' confidence-accuracy relationships were

significantly reduced when these 'difficult' items were asked in the standard

Lawyerese style alone; moreover, this was due primarily to a reduction in

confidence in correct answers for this condition. One possible explanation for

this is that leading the witnesses toward the wrong answer could have resulted

in them experiencing feelings of uncertainty in 'correct' answers. However,

this uncertainty was not sufficiently confusing to affect accuracy.

Surprisingly, however, no comparable reduction in this confidence-

accuracy relationship was shown when subtle feedback was presented that

questioned accuracy. Indeed, for the combined data, and the data for the easy

items, there was actually a significant positive between subjects confidence-

accuracy correlation for this condition. The explanation for these effects may

be somewhat complex. It will be remembered that the study was designed

such that, in answer to difficult questions, the correct answer always required a

'no' response. In the subtle feedback condition the Lawyerese questioning

might have first served to reduce confidence in correct answers. However,

when a witness said 'no' to any question, subtle feedback was then applied to

attempt to shift the response to a 'yes' answer. This might have given the
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impression to the witness that whenever he or she gave 'no' as an answer, this

would be challenged. As a result, the witness might only have said 'no' when

he or she was relatively certain that response was correct (which it was). In

other words, the negative effects of the Lawyerese questioning on confidence

in correct responses might have been cancelled out by the challenge of subtle

feedback, which reduced the number of correct responses but increased

confidence in those fewer answers that were correct. As a result, the

confidence-accuracy correlations in this condition were not as poor as when

Lawyerese questioning alone was used. A general tendency for witnesses to

be more strict about applying a high confidence to an answer in the negative

feedback condition might also help to explain the significant overall (i.e. all

item types combined) and easy items positive between subjects confidence-

accuracy correlations for this condition (the former was clearly due to the

latter). When the items were easy, participants maintained their confidence in

correct answers despite the negative feedback (because the answers were

obvious) but decreased their confidence in those answers that were incorrect

(less obvious) and therefore may have been more amenable to influence by

negative feedback.
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CHAPTER9

CROSS-EXAMINATION QUESTIONING STYLES: Experiment 3

9.1 INTRODUCTION

As mentioned earlier, in order to make experiment 2 more ecologically valid,

correct responses to 'difficult' responses required a 'no' response.

Nevertheless, it is of interest to know whether significant results occurred only

in the 'difficult' item condition solely because a 'no' response was required

rather than because they were difficult. Accordingly, a follow up study was

conducted using a modified schedule to test the effects of 'nay-saying' per se.

9.2 METHOD

9.2.1 Participants

The participants were 11 males and 19 females drawn from an opportunity

sample. All participants were students at the University of Liverpool. The

population mean age was 22.37 (SD = 3.74; range = 19-37). Again,

participants were randomly assigned to one of the three conditions; 'Control'

(N=10), 'Lawyerese' (N=10) or 'Lawyerese with Negative Feedback' (N=10).

9.2.2 Materials and procedure

The materials and procedure were identical to experiment 2 except that in the

interview schedule the 10 difficult questions were substituted with 10

additional easy questions that required a 'no' answer to be correct. In other

words, there were 38 items, 14 moderate and 24 easy (of which 10 required a
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'no' answer; see Appendices 8, 9, and 10). If the effects were solely due to

saying 'no', or influenced by this factor, they should occur primarily for the

easy items requiring a 'no' answer.

9.3 RESULTS

One-way ANOV As (Control, Lawyerese, Lawyerese with Negative Feedback)

were performed on the 'overall' data for accuracy (mean number of items

correct), confidence (mean scores on the 1-9 Likert scale), and within subjects

confidence-accuracy correlations (C-A; mean of the confidence accuracy

correlations for each participant). Again, all correlations are Pearsons unless

otherwise specified. None of the main effects was significant for any of these

analyses. The means and standard deviations are shown in Table 9.3.1.

However, a trend for accuracy was observed F(2,27) = 2.63, P = .090;

accuracy was highest in the Lawyerese and lowest in the Lawyerese with

Negative Feedback condition. A trend was also observed for confidence,

F(2.27) = 2.67, P = .088; confidence was highest in the Lawyerese condition

and lowest in the Control condition.

The only significant effects to emerge from the combined data were

significant between subjects' confidence-accuracy correlations (i.e. the

correlation between the total accuracy score and the total confidence score for

each witness) for the Control condition (r=.82, n=1O, p< .01) and the

Lawyerese with Negative feedback condition (r=.72, n=10, p< .02); the same

correlation for the Lawyerese condition was positive but not significant (.30);

though the correlations were not significantly different from each other (z

statistic, p>.05).
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Table 9.3.1 Mean accuracy, confidence, C-A (w-s), and C-A (b-s)
correlations for' All' questions by style of questioning

STYLE

Accuracy Confidence C-A (w-s) C-A (b-s)

Control 30.90 5.95 .49 .82**
N=lO (2.47) (1.15) (.13)

Lawyerese 32.70 6.92 .41 .30
N=lO (2.63) (.73) (.16)

Lawyerese
.72*with 30.20 6.49 .47

Negative (2.44) (.89) (.13)
Feedback

N=lO

Note: Standard deviations are shown in brackets; **p<.Ol; *p<.02

One-way ANOVAs were then performed on the 10 'easy' target items in each

condition (Control, Lawyerese, Lawyerese with Negative Feedback) where a

'no' response was required to be accurate. Separate analyses were conducted

for mean accuracy, mean confidence, and within subjects confidence-accuracy

correlations. Between subjects C-A relationships were again calculated for

each group. No significant effects were found, although a trend was observed

for accuracy F(2,27) = 2.61, p=.092; highest accuracy was shown in the

Lawyerese condition. A trend was also observed for the confidence-accuracy

correlation in the Lawyerese with Negative feedback condition (r=.S9, n=10, p

= .070). It can also be noted that there was a quite pronounced non-significant

negative between subjects confidence-accuracy correlation for the Lawyerese

group (-.48). The means and standard deviations are shown in Table 9.3.2.
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Table 9.3.2 Mean accuracy, confidence, C-A (w-s), and C-A (b-s)
correlations for 'Easy' questions by style of questioning

STYLE

Accuracy Confidence C-A (w-s) C-A (b-s)

Control 8.50 5.78 .30 .29
N=lO (.97) (1.13) (.32)

Lawyerese 9.10 6.38 .21 -.48
N=lO (.88) (.95) (.32)

Lawyerese
.59with 8.00 6.00 .37

Negative (1.33) (1.07) (.28)
Feedback

N=lO

Note: Standard deviations are shown in brackets

In order to investigate further the relationships between confidence and

accuracy, mean confidence in 'incorrect' answers was compared to mean

confidence in 'correct' answers for each condition (i.e. Control, Lawyerese,

and Lawyerese with Negative Feedback) for the 'overall' data (i.e. all items)

by means of a 3 x 2 ANDV A (Control; Lawyerese; Lawyerese with Negative

Feedback X Confidence in Incorrect; Confidence in Correct) with repeated

measures on the second factor. The means and standard deviations are shown

in Table 9.3.3. No main effects between groups were found (p>.I). However,

a significant main effect within subjects for confidence was observed, F(1,27)

= 207.88, P = .001; confidence was higher in 'correct' answers (M = 7.01,

S.D. = .89) than 'incorrect' answers (M = 3.96, S.D. = 1.40). No significant

interaction was present.
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Table 9.3.3 Mean confidence in correct and incorrect answers
(including overall means) to 'All' questions by questioning
style

STYLE

Overall Confidence/Correct Confidence/Incorrect

5.49 7.01 3.96
(1.03) (.89) (lAO)

Control

N=20 6.60 3.39
4.99 (1.16) (1.07)
(1.01)

Lawyerese

N=20 7.32 4.40
5.86 (.66) (1.73)
(1.07)

Lawyerese with
Negative Feedback 7.12 4.09

N=20 (.69) (1.26)5.61
(.91)

Note: Standard deviations are shown in brackets

Mean confidence in 'incorrect' answers was again compared to mean

confidence in 'correct' answers for each condition (i.e. Control, Lawyerese,

and Lawyerese with Negative Feedback) but this time for the 10 substituted

items for which a 'no response' was required using a 3 x 2 ANOVA with

repeated measures on the second factor (Control; Lawyerese; Lawyerese with

Negative Feedback X Confidence in Incorrect; Confidence in Correct). The

means and standard deviations are shown in Table 9.3.4. No main effects

between groups were found (p>.l). However, again a significant main effect

within subjects for confidence was observed, F(I,27) = 62.50, P = .001;
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confidence was higher in 'correct' answers (M = 6.43, S.D. = 1.09) than

'incorrect' answers (M = 3.30, S.D. = 2.36). No significant interaction was

present.

Table 9.3.4 Mean confidence in correct and incorrect answers
(including overall means) to 'Easy' questions by
questioning style

STYLE

Overall Confidence/Correct Confidence/Incorrect

4.86 6.43 3.30
(1.47) (1.09) (2.36)

Control

N=20 6.10 2.90
4.50 (1.20) (2.13)
(1.29)

Lawyerese

N=20 6.66 2.70
4.68 (1.21) (2.83)
(l.77)

Lawyerese with
Negative Feedback 6.53 4.29

N=20 (.84) (1.92)5.41
(1.26)

Note: Standard deviations are shown in brackets

9.4 DISCUSSION

The negative between subjects confidence-accuracy effect for the lawyerese

condition (see Table 9.3.2) may be worthy of further investigation on a larger

sample, but on the whole, these data suggest the significant effects found for
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the 'difficult' questions occurred primarily because of the nature of the

material in the question rather than because a 'no' response was necessary for

a correct answer.

Interesting additional findings In this study were the impressive

between subjects correlations for the control and lawyerese with negative

feedback conditions shown also in the analyses of confidence in incorrect and

incorrect items. This fits with other recent findings suggesting that

confidence-accuracy relationships may not necessarily be as poor as early

researchers suggested (Kebbell, Wagstaff & Covey, 1996). The fact that

correlations of similar magnitude were not found in the previous study would

seem to have occurred because of the deleterious effects of difficult items.
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CHAPTER 10

DELAY AND THE STABILITY OF CONFIDENCE AND ACCURACY:
Experiment 4

10.1 INTRODUCTION

Recently the Home Office has produced a protocol in an attempt to reduce

delays in the Youth Justice System (see Home Office, 1999; Glidewell

Recommendations 21 and 22 in the Magistrates' Courts). This reflects a

general desire to reduce delays in the Criminal Justice system, including the

time between initial police questioning and subsequent appearances in court,

and also the time between initial appearances in court and appeals. Given this

emphasis, research on the effects of delay on eyewitnesses' accuracy,

confidence, and the relationship between confidence and accuracy, would

seem to be essential.

Few studies have examined the effects of delay. Two studies have

shown that repeat questioning of the same material can increase confidence

after 2 days (Hastie, Landsman & Loftus, 1978), and after 3 weeks (Turtle &

Yuille, 1994). In contrast, however, Ryan and Geiselman, (1991) reported that

confidence decreased, following repeat questioning after 1 week, between the

test and retest situation, and more so for incorrect than correct answers' the,

result was an increase in confidence-accuracy judgements over time.

However, a study by Granhag (1997) suggests that the positive effect of delay

(1 week) on confidence-accuracy may be more a function of making repeated

confidence ratings per se, than the delay involved. Thus far, therefore, the

results on repeated recall on confidence are contradictory, and no work has
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examined these effects over a time period more akin to that experienced by

witnesses in the Criminal Justice System, or examined the effects of item

difficulty.

While it might have been beneficial to study longitudinally all three

conditions used in experiment 2, because of time pressures and participant

availability it was decided to concentrate on the standard lawyerese condition

only. The standard lawyerese condition was selected for further study, mainly

because it mirrors more closely cross-examination as might be performed in

the courtroom. Also, of the three examination styles, the lawyerese interview

had the most detrimental effect on confidence-accuracy relationships.

Consequently, in the following experiment, a new sample of participants was

presented with the same materials as those in experiment 2 and tested after

five minutes and six months. Additionally, because a different sample of

participants was used in the following study it was possible to compare the

results with those of experiment 2.

10.1.1 Hypotheses

Intuitively, given standard theories of memory decay, one might expect that

both confidence and accuracy would reduce over a long delay. However, an

alternative hypothesis is that memory might decay selectively; for example,

data from this thesis and previous studies (Kebbell, Wagstaff, & Covey, 1996)

indicate that when participants are absolutely sure of a response they tend to

be accurate. Arguably, such responses are the least likely to decay over time,

not only because of the strength of the original association, but also because

they might be the most obvious candidates for rehearsal. In contrast, other
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responses that have weaker associations might be more likely to decay over

time, with a corresponding decline in confidence. One result of this might be

a decline in the overall number of correct responses over time, but an increase

in confidence-accuracy relationships as the distinction between the two types

of response (accurate sure, inaccurate unsure) becomes more exaggerated.

This would account for the finding by Ryan and Geiselman (1991) that

confidence-accuracy increased after a delay largely due to the lowered

confidence in incorrect answers. It should be noted that Granhag (1997) found

that this effect was only evident (after one week) for those who had previously

rated their confidence in material and had an opportunity to review their

previous answers (repeated rating). Given that, to accord with ecological

validity, participants were not formally requested to review their previous

confidence ratings, the hypotheses for the following experiment were not

directional at this stage.

10.2 METHOD

10.2.1 Participants

The participants were 4 males and 17 females drawn from an opportunity

sample. The mean age of the sample was 20.95 (SD = 5.45; range = 18-44).

All participants were either students at the University of Liverpool or

members of a research panel in the Department of Psychology at the

University.
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10.2.2 Materials and procedure

The participants for longitudinal study were first required to undergo a

neurological test of verbal fluency (i.e. phonemic). The purpose and results of

this test are reported in Chapter 12. The materials and procedure used

following this test was identical to those previously described for the standard

Lawyerese condition (see Chapter 8).

As before, all participants were told that they were to observe a

videotape of an event sequence for a period of around 4-5 minutes, and

afterwards they would be required to answer some questions. All participants

were then shown the five minutes colour video depicting a criminal offence.

After this, every participant was required to complete a filler task for a

period of five minutes, which involved reading unrelated material.

Participants were advised that they would now be asked a series of questions

regarding the videotape they had observed. All questions required 'yes' or

'no' answers, and following each question participants were asked to rate their

confidence in the response they had given on a Likert scale ranging from 1 to

9, where (1) represented 'pure guess' and (9) represented 'absolutely certain'.

Each participant was then individually interviewed under the standard

Lawyerese condition. As noted previously, in the Lawyerese condition

participants were required to give answers to the three sets oftarget items (i.e.

14 'easy', 14 'moderate' and 10 'difficult' items), but the questions were so

phrased as to replicate the manner in which lawyers conduct cross-

examinations in court.

At the end of the interview schedule, all participants completed a series

of questionnaires (also described and reported in Chapter 12), were thanked
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for their participation and debriefed. Again, the rationale for the experiment

was explained to each participant that created opportunities for participants to

ask questions and raise issues for discussion. These are highlighted on p. 189

of the discussion.

The participants were then required to return for re-interview SIX

months later.

10.3 RESULTS

10.3.1 Within-subjects analysis (5 minute and 6month delay)

Accuracy (mean number of items correct); confidence (mean scores on the 1-9

Likert scale; where 1 represented 'pure guess' and 9 represented 'absolutely

certain'); and within subjects confidence-accuracy correlations (mean of the

confidence-accuracy correlations for each participant) were analysed for the

overall data (easy, moderate and difficult items combined) by related t-tests

(after 5 minutes and 6 months). Once more, all correlations are Pearsons

unless otherwise specified. Both accuracy and confidence were found to be

significantly lower at 6 months (t = 6.67, df= 20, P = .001 and t = 10.15, df=

20, P = .001, respectively), see Table 10.3.1. No significant effects were

found for within subjects C-A relationships.

The data for the same dependent variables were then analysed for the

'easy' and 'moderate' items by means of three 2 x 2 repeated measures

ANOVAs (after 5 minutes/after 6 months X 'easy' /'moderate' items). The

means and standard deviations are also shown in Table 10.3.1. Difficult items
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were not included in this analysis for reasons stated earlier (i.e. there was a

different number (10) of them, and they all required a 'no' response). A

significant main effect for accuracy was observed for item difficulty, F(1,20) =

31.25, p<.OOl; accuracy was higher for easy items. A significant main effect

was also found for retention interval, F(1,20) = 16.28, p<.OOl; accuracy was

lower at 6 months.

A significant main effect for confidence was also observed for item

difficulty, F(1,20) = 126.29, p<.OOI; confidence was also highest for easy

items. A significant main effect for confidence was also observed

for retention interval, F(I,20) = 131.48, p<.OOI; lowest confidence was also

expressed at 6 months. No significant effects were found for within subjects

C-A correlations and no significant interaction was present.

Accuracy, confidence, and within subjects confidence-accuracy

relationships were then analysed for the 10 'difficult' items by related t-tests

(comparing results after 5 minutes and 6 months; see again Table 10.3.1). In

keeping with the data for the easy and moderate items, both accuracy and

confidence for 'difficult' items were found to be significantly lower 6 months

later (I = 3.48, df= 20, p<.002 and t = 5.77, df= 20, p< .001, respectively).

No effects for within subjects C-A were found.

Between subjects C-A relationships were also calculated 'overall' for

each retention interval (5 minutes; 6 months) and for item difficulty (easy;

moderate; difficult; see also Table 10.3.1). Between subjects correlations for

the 'overall' data; 'easy', and 'moderate' items were all found to be significant

at 6 months (F.52, p<.02; r=.50, p<.05; r=.52, p<.02, respectively) whereas

the between subjects correlation for the 'difficult' items was not (r=-.38, n.s.).
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While the relationships for the easy and moderate items did not differ

significantly from each other (z statistic, p>.05) both were found to differ

significantly from the correlation calculated for the 'difficult' items (z statistic,

p<.05). No significant correlations were found for the 5 minutes delay.

Table 10.3.1 Within-subjects mean Accuracy, Confidence, C-A (w-s),
and C-A (b-s) for Overall, Easy, Moderate, and Difficult
items at 5 minutes and 6 months

5 Minute Delay (N=21) 6 Month Delay (N=21)

All Easy Mod Diff All Easy Mod Diff

Accuracy 27.95 12.95 10.38 4.62 23.48 11.29 9.19 3.00
(2.16) (.92) (1.47) (1.94) (2.79) (1.87) (3.03) (2.24)

Conf 6.29 7.49 5.67 5.49 4.55 5.50 3.92 4.09
(1.00) (.98) (1.26) (1.10) (1.25) (1.32) (1.29) (1.49)

C-A (w-s) .35
(.14)

.40
(.33)

.47
(.22)

-.11
(.33)

.31
(.15)

.43
(.25)

.40
(.32)

-.19
(.37)

C-A (b-s) .12 .28 .21 -.12 .52* .50* .52* -.38

Note: Standard deviations are shown in brackets; *p<.05

In sum, as expected, the delay from giving verbal report at 5 minutes to 6

months was found to significantly reduce both accuracy and confidence.

However, while within subjects C-A correlations were unaffected by this

delay, between subjects C-A relationships became significant in a positive

direction at six months for the interview overall, for easy items, and for

moderate items. In contrast, both within and between subjects C-A
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relationships for the difficult items remained negative and statistically

insignificant over the 6 months interval.

10.3.2 Between-subjects analysis (5 minute and 6 month delay)

For reliability purposes, it was considered useful to compare the results of this

study with those of the lawyerese condition from experiment 2. In experiment

2 participants were given exactly the same materials as here, but tested after 5

minutes only. As a first analysis, therefore, accuracy (mean number of items

correct); confidence (mean scores on the 1-9 Likert scale); and within subjects

confidence-accuracy correlations (C-A; mean of the confidence-accuracy

correlations for each participant) were analysed for the 'overall' data (easy,

moderate and difficult items combined) by unrelated t-tests comparing the two

samples, experiment 2 and here, after a 5 minutes delay and 6 months delay

respectively.

As before, both accuracy and confidence were found to be significantly

lower at 6 months (t = 2.76, df = 38, p<.OI and t = 3.83, df = 38, p<.OOI,

respectively), see Table 10.3.2. No significant effects were found for within

subjects C-A relationships.

Again the data for the same dependent variables were then analysed for

the 'easy' and 'moderate' items by means of three 2 x 2 mixed ANOVAs

(after 5 minutes/after 6 months X 'easy' /'moderate' items). The means and

standard deviations are also shown in Table 10.3.2.

Again a significant main effect for accuracy was observed for item

difficulty, F(I,38) = 32.68, p<.OOI; accuracy was higher for easy items.
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A significant main effect for confidence was also found for item

difficulty, F(1,38) = 117.17, p<.OOI; confidence was higher for easy items. A

significant main effect for confidence was also observed for retention interval,

F(1,38) = 18.21, p<.OOI; confidence was lower at 6 months. Unlike

previously, a significant main effect for retention interval was also found for

within subjects C-A correlations, F(I,38) = 6.07, p<.02; the largest positive

relationship was observed at 5 minutes. No other significant effects were

observed and no significant interaction was present.

Again, accuracy, confidence, and within subjects confidence-accuracy

relationships were then analysed for the 10 'difficult' items by unrelated t-tests

(comparing results again after 5 minutes and 6 months; see again Table

10.3.2). Again, both accuracy and confidence were found to be significantly

lower at 6 months (t = 2.73, df = 38, p<.OI and t = 2.13, df = 38, p<.05,

respectively). No effects for within subjects C-A were found.

In sum, with the exception of one result (between subjects C-A for

moderate items) the results observed here tend to mirror those found in Table

10.3.1; lending some support for the reliability of the interview procedure.
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Table 10.3.2 Between-subjects mean Accuracy, Confidence, C-A (w-s),
and C-A (b-s) for Overall, Easy, Moderate, and Difficult
items at 5 minutes and 6 months

Accuracy Confidence C-A (w-s) C-A (b-s)

•••••••••••••••••• n ............................ ·u .........................................................................................................................................................

Overall 26.05 5.86 .35 .38
(2.76) (.75) (.12)

5 Easy 12.10 6.97 .54 .33

Minute (1.02) (.81) (.26)

Delay

(N=20) Moderate 9.10 5.39 .57 .61*
(2.25) (1.09) (.20)

Difficult 4.85 4.96 -.37 -.26
(1.79) (.87) (.32)

Overall 23.65 4.59 .31 .51*
(2.74) (1.27) (.15)

6 Easy 11.25 5.52 .43 .51*

Month (1.92) (1.35) (.26)

Delay

(N=20) Moderate 9.30 3.97 .38 .51*
(3.06) (1.30) (.32)

Difficult 3.10 4.13 -.20 -.42
(2.25) (1.51) (.37)

Note: Standard deviations are shown in brackets; *p<.05

10.3.3 Confidence in Correct and Incorrect Answers

Returning to the data produced solely by participants m the present

experiment, mean confidence in 'incorrect' answers was compared to mean

confidence in 'correct' answers for each retention interval (5 Minutes and 6

Months) for the 'overall' data (i.e. easy, moderate, and difficult items

combined) by means of a 2 x 2 repeated measures ANOVA (5 Minutes/6

122



Months X Confidence in Incorrect/Confidence in Correct). The means and

standard deviations are shown in Table 10.3.3. A significant main effect was

observed for retention interval, F(1,20) = 70.80, p<.OOl; confidence was

higher at 5 minutes (M = 5.84, S.D. = 1.47) than at 6 months (M = 4.38, S.D.

= 1.4.3). A significant main effect for Incorrect/Correct was also found,

F(1,20) = 139.00, p<.OOl; confidence was higher for correct answers (M =

5.97, S.D. = 1.42) than incorrect answers (M = 4.25, S.D. = 1.34). No

significant interaction was present, thus confidence in correct and incorrect

answers reduced similarly over time.

Table 10.3.3 Mean confidence in correct and incorrect answers
(including overall means) to 'All' questions by
retention interval

INTERVAL
Confidence/Correct Confidence/Incorrect

5.97
(l.42)

4.25
(1.34)

5 Minutes
5.84
(l.47)
N=20

6.80
(1.00)

4.88
(1.22)

6 Months
4.38
(l.43)
N=20

5.14
(1.29)

3.63
(1.17)

Note: Standard deviations are shown in brackets

The mean confidence in 'correct' answers was then compared with mean

confidence in 'incorrect' answers for each retention interval (5 Minutes and 6
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Months) for 'Easy' items again by a 2 x 2 repeated measures ANOVA (5

Minutes/6 Months X Confidence in Correct/Confidence in Incorrect). The

means and standard deviations are shown in Table 10.3.4. No significant

effects were found between the two intervals. However, a significant main

effect for Incorrect/Correct was observed, F(I,20) = 128.55, p<.OOI;

confidence was again higher for correct answers (M = 6.90, S.D. = 1.42) than

incorrect answers (M = 2.89, S.D. = 2.14). A significant interaction was also

present, F(I,20) = 14.64, p<.OI, see Figure 10.3.4. Further F tests showed that

confidence in correct answers at 5 minutes was significantly higher than

confidence in correct answers at 6 months (p<.001), while no difference was

found between confidence in incorrect answers at 5 minutes and 6 months

(p>.05). Also confidence in correct answers differed significantly from

confidence in incorrect answers, both at 5 minutes (p<.00 I) and 6 months

(p<.001).
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Table 10.3.4 Mean confidence in correct and incorrect answers
(including overall means) to 'Easy' questions by
retention interval

INTERVAL
Confidence/Correct Confidence/Incorrect

6.90
(1.42)

2.89
(2.14)

5 Minutes
5.20
(3.23)
N=20

7.76
(.93)

2.63
(2.59)

6 Months
4.59
(2.05)
N=20

6.04
(1.31)

3.15
(1.59)

, Note: Standard deviations are shown in brackets

Figure 10.3.4 Witness confidence ratings in correct and incorrect
answers to 'Easy' items for each retention interval
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Mean confidence in 'incorrect' answers was then compared with mean

confidence in 'correct' answers for each retention interval (5 Minutes and 6

Months), this time for 'Moderate' items by a 2 x 2 repeated measures ANOVA

(5 Minutes/6 Months X Confidence in Incorrect/Confidence in Correct). The

means and standard deviations are shown in Table 10.3.5. A significant main

effect was observed for retention interval, F(I,20) = 25.34, p<.OOI; confidence

was higher at 5 minutes (M = 4.98, S.D. = 2.07) than at 6 months (M = 3.52,

S.D. = 1.76). A significant main effect for Incorrect/Correct was also found,

F(1,20) = 91.95, p<.OOI; confidence was higher for correct answers (M = 5

.51, S.D. = 1.55) than for incorrect answers (M = 2.99, S.D. = 1.68). No

significant interaction was observed.

Table 10.3.5 Mean confidence in correct and incorrect answers
(including overall means) to 'Moderate' questions by
retention interval

INTERVAL
Confidence/Correct Confidence/Incorrect

5.51
(1.55)

2.99
(1.68)

5 Minutes
4.98
(2.07)
N=20

6.36
(1.29)

3.60
(1.77)

6 Months
3.52
(1.76)
N=20

4.66
(1.33)

2.38
(1.37)

Note: Standard deviations are shown in brackets
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Mean confidence in 'correct' answers was then compared with mean

confidence in 'incorrect' answers for each retention interval (5 Minutes and 6

Months), but for 'Difficult' items by means of a 2 x 2 repeated measures

ANa VA (5 Minutes/6 Months X Confidence in Correct/Confidence 10

Incorrect). The means and standard deviations are shown in Table 10.3.6. A

significant main effect was observed for retention interval, F(1,20) = 2l.45,

p<.OOl; confidence was higher at 5 minutes (M = 5.23, S.D. = l.65) than at 6

months (M =3.78, S.D. = 2.00). A significant main effect for

Incorrect/Correct was also found, F(I,20) = 8.50, p<.Ol; confidence was

higher for incorrect answers (M = 5.09, S.D. l.55) than correct ones (M =3.92,

S.D. = 2.17). No significant interaction was present.

Table 10.3.6 Mean confidence in correct and incorrect answers
(including overall means) to 'Difficult' questions by
retention interval

INTERVAL
Confidence/Correct Confidence/Incorrect

3.92 5.09
(2.17) (1.55)

5 Minutes
5.23
(1.65)
N=20

4.71
(1.83)

5.76
(1.29)

6 Months
3.78
(2.00)
N=20

3.13
(2.24)

4.43
(I.52)

Note: Standard deviations are shown in brackets
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Because the C-A data for the 5 minutes condition in this experiment and

experiment 2 were so similar, between subjects analyses were not warranted in

the confidence in correct and confidence in incorrect data.

Finally, out of 798 possible responses given by the 5 minutes interval

group, 285 were rated in terms of confidence as "absolutely certain"; of these,

89% were correct. For the 6 months interval group, 103 were rated as

"absolutely certain" and, of these, 86% were correct. Overall, 87.5% of

"absolutely certain" answers were correct.

10.4 DISCUSSION

To summarize, perhaps not surprisingly, the results showed that a 6 months

delay reduced accuracy for all levels of question difficulty. Also, the 6 months

delay reduced confidence for all levels of question difficulty except for the

easy items. Confidence and accuracy were also highest for easy compared to

moderate items; however, these trends were not differentially affected by the

delay.

However, whilst within subjects C-A correlations were unaffected by

the delay, remaining non-significant, between subjects correlations became

significant and positive for the overall data (question difficulty levels

combined) and for the easy and moderate questions separately. The between

subjects C-A correlation for difficult items after the delay was slightly more

negative, though not significantly so.

Although the within subjects C-A correlations were not significant,

analyses of confidence in correct and incorrect answers showed, nevertheless,

overall, a significant tendency for greater confidence in correct answers for the
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easy and moderate items, and in incorrect answers for the difficult items.

Overall, however, no differential effects of delay were found, i.e. confidence

in correct and incorrect answers declined similarly over time. Thus there was

no support for Ryan and Geiselman's (1991) finding that a one week delay led

to increased within subjects C-A relationships due to lowered confidence in

incorrect answers only, or Granhag's (1997) finding that within subjects C-A

correlations increased after a one week interval for participants given an

opportunity to review their confidence ratings. However, the most obvious

difference between the present study and these others is that a longer time

delay was used and, in the absence of a formal review, participants would

have been less likely to have remembered their previous responses.

Taken together the results indicate some clear trends. In general,

although confidence and accuracy tend to decline over time, C-A relationships

tend to remain positive, though not always significant, for easy and moderate

items. For difficult items, however, the trend is for non-significant negative

C-A relationships, to persist over time. These trends, however, seem to

exaggerate over time for between subjects C-A correlations; i.e. the positive

relationships improve, whilst the negative relationship becomes worse.

As the trend for the between-subjects correlations to be exaggerated

over time was not a consequence of lowered confidence in incorrect answers

relative to correct answers, another explanation is called for. Further

examination of the data showed more consistent evidence of greater sample

variability in scores after the delay. For example, Table 10.3.1 shows larger

accuracy and confidence score SDs for all levels of item difficulty after the

delay. The trend for greater variability is also shown in the range scores; for
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example, for the overall data the range on accuracy after 5 minutes is 8, after 6

months it is 12. The increase in heterogeneity would then allow a higher

correlation (Kebbell et al., 1996). Further examination of the raw data showed

that this effect was in the main due to participants who were accurate but not

confident after 5 minutes becoming inaccurate and not confident after the

delay. Why this should happen is unclear; but one possibility is that people

who 'guess' are more likely to be correct in their guesses after 5 minutes

(because of the availability of partial memory traces). However, their guesses

are correspondingly inaccurate after 6 months as the weak traces decay

(Weingartner & Parker, 1984). In other words, the initially weak correlations

for the easy and moderate items were so much due to participants who were

confident in incorrect answers, but because of those who were not confident in

their correct answers (because they were guessing correctly).

However, the converse would apply if the C-A correlation was initially

negative. The effect would be worsened if those who were confident in wrong

answers tended to maintain their confidence in these incorrect answers whilst

those who were less confident in correct answers tended to forget their correct

answers over time.
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CHAPTER 11

JURORS' PERCEPTIONS OF WITNESSES: Experiment 5

11.1 INTRODUCTION

The aim of the previous experiments was to assess objectively the effects of

questioning styles and techniques used in the courtroom on witness accuracy

and confidence; however, given that cross-examination is considered to be

central to the English Legal System, perhaps more significant in the context of

court decision making processes are the effects of questioning style on the

ways in which jurors discriminate between those witnesses who are accurate

than those who are not. The aim of the fifth experiment, therefore, was to

investigate the effects of questioning style on the inferences made by those

hearing the questioning with regard to the accuracy and confidence of the

witness being questioned.

One possibility, for instance, is that by suggesting the witness might be

wrong, the Lawyerese with Negative Feedback condition might serve to make

observers doubt the accuracy of the witness' testimony; for instance, some

research has shown that when mock-jurors hear inconsistent recall testimony

they perceive the eyewitness to be less accurate and credible (Berman, Narby

& Cutler, 1995; Brewer, Potter, Fisher, Bond & Luszcz, 1999). One way

inconsistency could operate to lower perceived credibility might be to lower

the perceived confidence in the witness. The latter may be particularly

important given that, as noted earlier, there is a variety of evidence to indicate

that jurors intuitively believe that confidence is a valid predictor of accuracy;
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hence many studies have demonstrated that jurors and jurists rely heavily upon

the demeanour of the witness; if the witness appears to be confident, he or she

will be considered more accurate (Brigham & Wolfskeil, 1983; Cutler &

Penrod, 1988; Cutler, Penrod & Dexter, 1990; Cutler, Penrod & Stuve, 1988;

Deffenbacher & Loftus, 1982; Fox & Walters, 1986; Kassin, Rigby and

Castillo, 1991; Leippe, Manion, & Romanczyk, 1992; Lindsay, 1994; Lindsay,

Wells & O'Connor, 1989; Lindsay, Wells & Rumpel, 1981; Sporer, 1993;

Wells, Ferguson & Lindsay, 1981; Wells, Lindsay & Ferguson, 1979; Whitely

& Greenberg, 1986).

Further, in this next experiment, a measure was taken of observers'

perceptions of how fair the questioning was considered to be. Although a

number of studies have looked at various aspects of procedural fairness in the

courtroom, such as adversarial versus non-adversarial procedures (Leung &

Lind, 1986; Lind & Tyler, 1988; Wagstaff & Kelhar, 1993), as yet no research

has looked at the perceived fairness of different questioning styles within the

adversarial system. For instance, jurors might consider that the Lawyerese

styles are intimidatory and therefore unfair.

As a matter of interest, additional measures were also taken of

observers' perceptions of how stressed the witness seemed to be and how good

they thought the witness was.

11.2 METHOD

11.2.1 Participants

The participant observer/jurors were 19 males and 41 females drawn from an
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opportunity sample. All participants were students at the University of

Liverpool. The mean age of the sample was 22.75 (SD = 7.46; range = 18-

58). None had participated in the second experiment.

11.2.2 Materials and procedure

Participants were randomly assigned to one of three conditions; 'Control'

(N=20), 'Lawyerese' (N=20) or 'Lawyerese with Negative Feedback' (N=20).

Participants in each of the three conditions received audiotapes of voices

reading from the transcripts of two witness interviews; one involving a 'good'

witness, the other a 'poor' witness. Thus, each participant in the Control,

Lawyerese, and Lawyerese with Negative Feedback conditions heard both a

'good' witness interview and one given by a 'poor' witness. The order was

counterbalanced such that for half of the participants in each of the three

conditions the good witness was first, and for the rest, the poor witness was

first.

The witness transcripts were selected on the basis of witnesses' actual

accuracy and confidence-accuracy correlations to the interview schedules

described in experiment 2. Responses to the whole interview were considered.

The criteria for selection were that the witnesses would represent the best and

the poorest witness within a condition, compatible with reasonable

equivalence over conditions. For the three conditions the accuracy rates and

confidence-accuracy relationships of the witnesses selected in this way were

as follows: Control: 'good' witness accuracy = 30/38; confidence-accuracy

relationship for overall interview = .52; and actual mean confidence = 7.32

(SD = 2.05); 'poor' witness accuracy = 25/38; confidence-accuracy
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relationship for overall interview = .25; and actual mean confidence = 5.84

(SD = 2.89). Lawyerese: 'good' witness accuracy = 31/38; confidence-

accuracy relationship for overall interview = .59; and actual mean confidence

= 6.68 (SD = 2.77); 'poor' witness accuracy = 24/38; confidence-accuracy

relationship for overall interview = .20; and actual mean confidence = 4.95

(SD = 2.69). Lawyerese with Negative Feedback: 'good' witness accuracy =

30/38; confidence-accuracy relationship for overall interview = .51; and actual

mean confidence = 7.05 (SD = 2.35); 'poor' witness accuracy = 26/38;

confidence-accuracy relationship for overall interview = .28; and actual mean

confidence = 5.47 (SD = 2.73).

All participants were told that they would be listening to two audio

recordings of two separate witnesses being interviewed, one after the other,

and that each interview would last for around 3-4 minutes. Participants were

also informed that they would be required to complete a questionnaire

following each interview. The questionnaire comprised of five questions: a)

How accurate do you think the witness was? b) How confident do you think

the witness was? c) How stressed do you think the witness was? d) How good

a witness do you think the witness actually was? And e) How fair do you think

the questioning was? Following each question observers were asked to rate

the witness on a Likert scale ranging from 1 to 9, for each. The rating

categories were (1) 'extremely inaccurate' to (9) 'extremely accurate'; (1) 'not

at all confident' to (9) 'extremely confident'; (1) 'not at all stressed' to (9)

'extremely stressed'; (1) 'extremely poor' to (9) 'extremely good'; and (1) 'not

at all fair' to (9) 'extremely fair', for questions a, b, c, d and e, respectively

(see Appendix 11).
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The audiotapes were standardised across the conditions; two different

voices were heard on the tape, one representing the interviewer, the other, the

interviewee (eyewitness); the same interviewer asked the questions and the

same interviewee gave the responses. The interviewee responded with little

intonation. The scripts were based on the exact responses made by two

separate witnesses who had observed the same material prior to being

interviewed. All participants received the interviews and rated the

interviewees either on an individual basis or in groups. For those who

participated in pairs or groups no discussion was allowed until the final

questionnaire had been completed and collected by the experimenter.

At the end of each session, all participants were thanked for their

participation and debriefed fully. At this time, participants received

information concerning the nature and rationale for the study and had the

opportunity to ask questions and share experiences.

11.3 RESULTS

11.3.1 Accuracy

The observers' accuracy ratings for the two witnesses were analysed by means

of a 3 x 2 x 2 mixed ANOV A (Control; Lawyerese; Lawyerese with Negative

Feedback X Order; 'good' witness first; 'poor' witness first X good witness;

poor witness) with repeated measures on the third factor. The means and

standard deviations are shown in Tables 11.3.1.1 and 11.3.1.2. A significant

main effect for accuracy was observed between the three interview conditions ,
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F(2,54) = 3.51, P = .05. Tukey post-hoc tests (p<.05) showed that mean

accuracy ratings were significantly lower in the Lawyerese with Negative

Feedback condition than in the standard Lawyerese condition (which had the

highest mean of all three conditions), but neither differed from the mean of the

Control condition. In other words, observers rated the witnesses in the

Lawyerese with Negative Feedback condition to be the least accurate.

A significant main effect was also observed for good/poor witness

F(1,54) = 33.39, P = .0001; accuracy ratings were higher for the good witness.

A significant interaction was also found (Questioning style condition x

good/poor witness), F(2,54) = 5.44, P = .01, see Figure 11.3.1.1. F tests

showed that within both the Control (p = .002) and Lawyerese (p = .001)

conditions, mean accuracy ratings were significantly higher for the good

witness than the poor witness, no similar difference was found within the

Lawyerese with Negative Feedback condition. Between subjects Tukey-tests

(p<.05) showed that the good witness was judged to be significantly less

accurate in the Lawyerese with Negative Feedback condition. In other words,

observers were able to distinguish significantly between the accurate and

inaccurate witness in the Control and Lawyerese condition, but not in the

Lawyerese with Negative Feedback condition.

The interaction (Order x good/poor witness) was also significant,

F(1,54) = 12.90, P = .001, see Figure 11.3.1.2. F-tests showed that, within

subjects, the good witness was rated significantly higher in accuracy than the

poor witness, when the good witness was presented first (p<.01). However, no

difference was observed between the good and poor witnesses' accuracy

ratings when the poor witness was presented first (p>.10). However, further
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F-tests showed that, between subjects, the poor witness was rated as

significantly higher in accuracy when presented first rather than second

(p<.02) while no similar difference existed between the good witness'

accuracy ratings. No other significant effects or interactions were observed.

In other words, if the good witness is presented first, the good witness is rated

to be more accurate than the poor witness; if however, the poor witness is

presented first, the perceived accuracy of the poor witness increases such that

the difference disappears.

Table 11.3.1.1 Mean Accuracy ratings (including overall means) for
taped witness interviews (Good/Poor witness) by
questioning style

STYLE WITNESS

Overall
5.38
(1.19)

Good
6.00
(1.71)

Poor
4.77
(1.33)

Control
N=20
5.50
(.89)

6.20
(1.36)

4.80
(1.10)

Lawyerese
N=20
5.80
(1.24)

6.80
(1.44)

4.80
(1.44)

Lawyerese with
Negative
Feedback

N=20
4.85
(1.27)

5.00
(1.84)

4.70
(1.49)

Note: Standard deviations are shown in brackets
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Figure 11.3.1.1 Observer ratings of the Accuracy of Good and Poor
Witness for each Questioning Style
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Table 11.3.1.2 Mean Accuracy ratings for taped witness interviews
(Good/Poor witness) according to Order

ORDER WITNESS

Good Poor

Good First
N=30

6.33
(1.52)

4.33
(1.21)

Poor First
N=30

5.67
(1.84)

5.20
(1.32)

Note: Standard deviations are shown in brackets
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Figure 11.3.1.2 Observer ratings of Accuracy of Good and Poor
Witness according to Order
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11.3.2 Confidence

The observers' confidence ratings for the two witnesses were also analysed by

means of a 3 x 2 x 2 mixed ANOV A (Control; Lawyerese; Lawyerese with

Negative Feedback X good witness first; poor witness first X good witness;

poor witness) with repeated measures on the third factor. The means and

standard deviations are shown in Tables 11.3.2.1 and 11.3.2.2. No main effect

for confidence was observed between the three interview conditions, however

a significant main effect was observed for order F(I,54) = 5.16, P = .05);

. confidence ratings were higher when the poor witness was rated first, see

Table 11.3.2.2. A significant main effect was also observed for good/poor

witness, F(I,57) = 52.70, P = .001; confidence ratings were higher for the

good witness. The interaction (Order x good/poor witness) was again

significant, F(I,54) = 7.23, P = .01, see Figure 11.3.2.2. F tests showed that,
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within subjects, the good witness was rated significantly higher in confidence

than the poor witness regardless of whether the good witness was presented

first or second (p<.01). However, between subjects F-tests showed that the

poor witness was rated as significantly higher in confidence when presented

first (p<.001). These results more or less replicate those for perceived

accuracy except that the good witness was perceived to be significantly more

confident regardless of order of presentation. No other significant effects or

interactions were observed.

Table 11.3.2.1 Mean Confidence ratings (including overall means) for
taped witness interviews (Good/Poor witness) by
questioning style

STYLE WITNESS

Overall
6.03
(1.16)

Good
6.93
(1.47)

Poor
5.13
0.60)

Control
N=20
6.25
(1.25)

6.90
(1.65)

5.60
(1.73)

Lawyerese
N=20
5.90
(.85)

6.80
(1.10)

5.00
(1.45)

Lawyerese with
Negative
Feedback

N=20
5.95
(1.36)

7.10
(1.65)

4.80
(1.58)

Note: Standard deviations are shown in brackets
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Table 11.3.2.2 Mean Confidence ratings for taped witness interviews
(GoodfPoor witness) according to Order

ORDER WITNESS

Good Poor

Good First
N=30

6.93
(1.34)

4.47
(l.57)

Poor First
N=30

6.93
(1.62)

5.80
(l.35)

Note: Standard deviations are shown in brackets

Figure 11.3.2.2 Observer ratings of Confidence of Good and Poor
Witness according to Order
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11.3.3 Stress

The observers' stress ratings for the two witnesses were also analysed by

means of a 3 x 2 x 2 mixed ANOVA (Control; Lawyerese; Lawyerese with

Negative Feedback X good witness first; poor witness first X good witness;
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poor witness) with repeated measures on the third factor. The means and

standard deviations are shown in Tables 11.3.3.1 and 11.3.3.2. No significant

main effects for stress were observed, although a trend was shown for

good/poor witness, F(1,54) = 3.79, P = .057; highest stress ratings were for the

poor witness (see Table 11.3.3.1).

The interaction (Order x good/poor witness) however, was significant,

F(1,54) = 6.49, P = .02, see Table 11.3.3.2 and Figure 11.3.3.2. F-tests

showed that within subjects, the good witness was rated significantly lower in

stress than the poor witness, when the good witness was presented first

(p<.01). However, no difference was observed between the good and poor

witnesses' stress ratings when the poor witness was presented first (p>.10).

None of the between subjects comparisons was significant. The means

suggest that, if the good witness is presented first, the good witness is rated to

be less stressed than the poor witness; if however, the poor witness is

presented first, the perceived stress of the poor witness decreases, and the

good witness increases such that the difference disappears.

None of the other main effects or interactions was significant.
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Table 11.3.3.1 Mean Stress ratings (including overall means) for taped
witness interviews (Good/Poor witness) by questioning
style

STYLE WITNESS
...................................................................... uu d .

Overall
2.85
(1.38)

Good
2.63
(l.67)

Poor
3.07
(l.65)

Control
N=20
2.60
(1.39)

2.60
(1.67)

2.60
(1.54)

Lawyerese
N=20
2.90
(l.4l)

2.40
(1.60)

3.40
(1.90)

Lawyerese with
Negative
Feedback

N=20
3.05
(1.36)

2.90
(1.77)

3.20
(1.44)

Note: Standard deviations are shown in brackets

Table 11.3.3.2 Mean Stress ratings for taped witness interviews
(Good/Poor witness) according to Order

ORDER WITNESS
, .

Good Poor

Good First
N=30

2.33
(1.42)

3.33
(1.58)

Poor First
N=30

2.93
(1.86)

2.80
(1.69)

Note: Standard deviations are shown in brackets
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Figure 11.3.3.2 Observer ratings of Stress of Good and Poor witness
according to Order

3.4

3

Good Witness.......
Poor Witness
-+-

3.2

If)
If)

~
i'i5
c
ro
Ql

:2:

2.8

2.6

2.4

2.2
Good Witness First Poor Witness First

11.3.4 Goodwitness

The observers' overall 'good witness' ratings for the two witnesses were also

analysed by means of a 3 x 2 x 2 mixed ANOV A (Control; Lawyerese;

Lawyerese with Negative Feedback X good witness first; poor witness first X

good witness; poor witness) with repeated measures on the third factor. The

means and standard deviations are shown in Tables 1l.3.4.1 and 11.3.4.2. No

significant main effects between subjects for overall good witness were

observed. However, a significant main effect was observed within subjects for

good/poor witness, F(l.54) = 23.57, P .001; good witness ratings were

highest for the good witness.

The interaction (Order x good/poor witness) was also significant,

F(1,54) = 20.62, P = .001, see Figure 11.3.4.2. F-tests showed that within

subjects the good witness was rated significantly higher as an overall good
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witness than the poor witness, when the good witness was presented first

(p<.001). However, no difference was observed between the good and poor

witnesses' ratings when the poor witness was presented first (p>.10). Further

F-tests showed that, between subjects, the poor witness was rated significantly

higher as an overall good witness when presented first rather than second

(p<. 00 1), while no similar difference existed between the good witness'

overall good witness ratings (p>.1 0). In sum, if the good witness is presented

first, the good witness is rated to be overall a better witness than the poor

witness; if however, the poor witness is presented first, the perceived poor

witness' competence increases, such that the difference again disappears.

Table 11.3.4.1 Mean Good Witness ratings (including overall means) for
taped witness interviews (GoodlPoor witness) by
questioning style

STYLE WITNESS

Overall
5.38
(1.35)

Good
5.90
(1.58)

Poor
4.87
(l.72)

Control
N=20
5.60
(1.19)

6.10
(l.21)

5.10
(1.65)

Lawyerese
N=20
5.65
(1.46)

6.30
(1.63)

5.00
(l.84)

Lawyerse with
Negative
Feedback

N=20
4.90
(1.33)

5.30
(1.75)

4.50
(1. 70)

Note: Standard deviations are shown in brackets
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Table 11.3.4.2 Mean Good Witness ratings for taped witness interviews
(GoodfPoor witness) according to Order

ORDER WITNESS

Good Poor

Good First
N=30

6.13
(1.46)

4.13
(1.46)

Poor First
N=30

5.67
(1.69)

5.60
(1.67)

Note: Standard deviations are shown in brackets

Figure 11.3.4.2 Observer ratings of Good Witness of Good and Poor
witness according to Order
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11.3.5 Fairness

The mean fairness ratings for each condition (i.e. Control; Lawyerese;

Lawyerese with Negative Feedback) were then analysed using a 3 x 2 x 2
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mixed ANOVA (Control; Lawyerese; Lawyerese with Negative Feedback X

Order; good witness first; poor witness first X good witness; poor witness)

with repeated measures on the last factor. No significant effects were shown

in any of the analyses (p>.10). The means and standard deviations are shown

in Tables 11.3.5.1 and 11.3.5.2. The means ranged from 4.00 to 5.30

indicating that all conditions were deemed to be of approximately average

fairness.

Table 11.3.5.1 Mean Fairness of Questioning ratings (including overall
means) for taped witness interviews (Good/Poor witness)
by questioning style

STYLE WITNESS........__ .

Overall
4.62
(2.07)

Good Poor
4.70 4.53
(2.11) (2.13)

5.30 5.20
(2.08) (2.14)

Control
N=20
5.25
(2.07)

Lawyerese
N=20
4.15
(l.84)

4.30
(1.98)

4.00
(1.89)

Lawyerese with
Negative
Feedback

N=20
4.45
(2.21)

4.50
(2.24)

4.40
(2.26)

Note: Standard deviations are shown in brackets
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Table 11.3.5.2 Mean Fairness of Questioning ratings for taped witness
interviews (Good/Poor witness) according to Order

ORDER WITNESS

Good Poor

Good First
N=30

4.33
(2.23)

4.20
(2.13)

Poor First
N=30

5.07
(1.93)

4.87
(2.09)

Note: Standard deviations are shown in brackets

11.4 DISCUSSION

In terms of jurors' perceptions of accuracy and confidence as a function of

questioning style, the results of the fifth study indicate that observers seemed

able to discriminate to some extent between the accurate and inaccurate

witness accuracy in the Control and Lawyerese conditions but not in the

Lawyerese with Negative Feedback condition. Moreover, because they really

only had confidence judgments to go on, it seems reasonable to assume that

the discriminations were based primarily on differences in perceived

confidence. As mentioned previously, a variety of evidence suggests that

confident witnesses tend to be judged as more accurate. These results suggest,

therefore, that the subtle negative feedback style of questioning destroys the

link that observers make between witness' confidence and accuracy; the

confident witness is not necessarily assumed to be more accurate.

However, the practical importance of this finding obviously rests

crucially on the relationship between confidence and accuracy in any
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particular situation. If the actual confidence-accuracy correlation is small or

even negative in a particular situation it would obviously be spurious to judge

accuracy from confidence. It is somewhat ironic therefore, that in experiment

2 the only condition to show an overall positive significant between subjects

correlation between confidence and accuracy was the Lawyerese with

Negative Feedback condition. In other words, in the one interviewing

condition in which accuracy might reasonably have been inferred from

confidence, the interviewing style negated such an inference by observers. On

the other hand, although the general impression of the jurors' was that, overall,

the witnesses in the negative feedback condition were the least accurate; this

finding did not map exactly on to those for confidence, suggesting that jurors

were not going entirely on perceptions of confidence when making their

judgments of accuracy. It seems likely that they were simply very sceptical of

this condition. Overall, therefore, it seems that, although observers may judge

accuracy on the basis of confidence, accuracy judgments are further moderated

by style of questioning, such that a confident witness in the negative feedback

condition will not necessarily be assumed to be more accurate.

Moreover, successful inferences about relative confidence and

accuracy between the good and poor witness disappeared when the poor/less

confident witness was interviewed first; presumably because of difficulties in

establishing an anchor or baseline for such judgments. When the poor/less

confident witness came first, the perceptions of the witness' confidence and

accuracy were inflated. Judgments of witness competence and stress were

affected in much the same way; when the poor witness was presented first,

perceptions of the poor witness' competence also increased, and perceptions of
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stress decreased. With regard to perceptions of stress and witness competence,

however, there were also trends, significant in the former, for the good witness

to be affected in the opposite direction when the poor witness came first.

There is no obvious explanation for this, though perhaps the failure to

establish anchors on the previous judgments might have confused observers

somewhat so they might have adopted a 'go for the mean' strategy in these

later ratings.

No significant effects were found for fairness; this suggests, perhaps,

that Lawyerese questioning styles in themselves (i.e. not coupled, for example,

with aggressive intonation or nonverbal gestures) may possess sufficient

subtlety not to be perceived as intimidatory and unfair.
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CHAPTER 12

PREDICTING A GOOD WITNESS UNDER CROSS-EXAMINATION:
Study 6

12.1 INTRODUCTION

Given that witnesses are likely to differ in their responses during an interrogative

interview, questionnaire data were collected during the second and fourth

experiments to examine possible predictors of witness credibility in court.

12.2 Data collected as part of Experiment 2

The rationale for the inclusion of the measures in experiment 2 was as follows.

Social distress

Many researchers have been interested in social anxiety as an interpersonal

phenomenon (Alden, 1989; Borkovec, Robinson, Pruzinsky, & DePree, 1983; Britt,

1992; Pruzinsky & Borkovec, 1990). Virtually everyone experiences social anxiety

occasionally. When they do, people suffer not only subjective tension but may

behave in ways that might interfere with social interaction. Also, when nervous,

people tend to display overt indications of their inner arousal (e.g. trembling,

fidgeting), avoidance of other people, and disruption of other ongoing behaviors

(e.g. irregular speech, difficult concentration). As a result, anxiety can be a liability

in social relations, because people who are socially distressed may become less

socially effective.

While most research has been directed toward understanding social anxiety

and its impact on interpersonal behavior, other researchers have been interested in

151



social anxiety In the process of studying other phenomena. For example, the

construct of social anxiety has been used in studies of topics such as evaluation

apprehension, impression management, self-consciousness, affect regulation, self-

efficacy, alcohol abuse, conformity, and loneliness. This research has demonstrated

that feelings of social inadequacy and concerns about negative evaluations by others

playa central role in many psychological phenomena (for reviews see Jones, Cheek,

& Briggs, 1986, Leary, 1983b). Thus people's feelings about others' evaluations

may have a role to play in interrogative interview situations.

Watson and Friend (1969) have defined fear of negative evaluation (FNE) as

"apprehension about other's evaluations, distress over their negative evaluations,

and the expectation that others would evaluate one-self negatively" (p. 449), and

have constructed a scale that assesses the degree to which people worry about how

they are perceived and evaluated by others. The FNE scale focuses primarily on

people's concerns with interpersonal evaluation rather than on the tendency to feel

anxious per se. However, to the extent that social anxiety is closely related to

people's concerns with how they are perceived and evaluated by others, fear of

negative evaluation and social anxiety are closely related constructs (Schlenker &

Leary, 1982).

Two versions of the FNE scale exist. The original FNE scale (Watson &

Friend, 1969) consists of 30 true-false items approximately balanced between

positively and negatively scored items. The revised, brief version of the scale

(Leary, 1983a) contains 12 of the original items, which are answered on five-point

scales (1, not at all characteristic of me; 5, extremely characteristic of me). The

opposite of high FNE is the lack of apprehension about others' evaluations, but not

necessarily a desire or need to be evaluated positively.
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In order to measure social avoidance and distress more specifically, Watson

& Friend (1969) developed the Social Avoidance and Distress (SAD) scale.

Watson and Friend propose distinct avoidance and distress subscales, and a factor

analysis by Patterson and Strauss (1972) revealed separate behavioural and anxiety

factors. Nevertheless, one study has shown that the avoidance and anxiety

subscales differentially predict behaviour in real interactions (Leary, Knight, &

Johnson, 1987).

In view of these considerations, one might predict that people who score

high on the Fear of Negative Evaluation (FNE) will be prone to become

apprehensive in courtroom examination situations and attempt to avoid social

disapproval. Consequently they might more vulnerable to leading questions.

Indeed Gudjonsson (1998; 1992) found that high FNE scores related to

suggestibility. As a consequence, there might be detrimental effects on confidence

and accuracy relationships.

In addition, subjective feelings of Distress about such an interview, and the

Discomfort a witness may feel during this kind of interrogative situation might also

influence cognitive performance; however, the effects might not necessarily be

detrimental. For example, Nolan and Markham (1998) found that highly anxious

participants showed greater positive confidence-accuracy correlations; they

suggested that this occurred because highly anxious people were more likely to

carefully appraise their performance.

To test these predictions, the FNE, the Distress subscale of the SAD and a

Discomfort scale devised by the experimenter were used.
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12.3 METHOD (Data collected as part of experiment 2)

12.3.1 Participants. materials and procedure

The participants, materials and procedure were identical to those used in experiment

2 (see Chapter 8).

As mentioned earlier, 60 participants were randomly assigned to one of

three interview conditions (Control, Lawyerese, Lawyerese with Negative

Feedback), and were required observe a colour video of 4-5 minutes duration

depicting a criminal offence. Following the completion of a 5 minutes filler task

participants were then asked a series of questions that required 'yes' or 'no'

answers, according to the allocated questioning style. At the end of the interview

schedule, all participants completed a series of questionnaires and self-reports.

The questionnaire included: a) the Distress subscale of the Social Avoidance

and Distress (SAD) Scale (14 items); the Guttman split-half reliability was .82 on

the present sample; and, b) the 'Brief Fear of Negative Evaluation (FNE) Scale (12

items); split-half reliability = .82. The 26 items were randomly combined to make

up one questionnaire.

A short six-item Discomfort scale was also included. Participants were

asked to decide the degree to which statements were characteristic of them in the

situation to which they were assigned on a Likert scale where 1 represented 'not

characteristic of me', and 5 represented 'extremely characteristic of me'. Typical

statements were 'I did not feel tense or nervous about answering the questions'; 'I

was relieved when the interview had finished'. The Guttman split-half reliability of

this scale on the present sample was .66. The scale was designed to measure

subjective stress at retrieval (see also Appendix 7).
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To gather some more general information, participants were also asked to

rate themselves on a Likert scale ranging from 1 to 5 on the following measures; a)

how accurate they thought they were; where 1 represented 'extremely inaccurate'

and 5 represented 'extremely accurate'; b) how confident they were in their

performance; where 1 represented 'not at all confident' and 5 represented

'extremely confident' ; c) how good a witness they thought they were; where 1

represented 'extremely poor' and 5 represented 'extremely good'; d) how happy

they would be to give evidence in court; where 1 represented 'not at all happy' and

5 represented 'extremely happy'; e) how well they thought they might cope with

giving evidence in court; where 1 represented 'not at all well' and 5 represented

'extremely well'; and, t) how good a witness they thought they would be in court;

where 1 represented 'extremely poor' and 5 represented 'extremely good'; see

Appendix 7).

At the end of the procedure, all participants were thanked for their

participation and debriefed fully as to the nature of the research, and given the

opportunity to ask questions or raise issues for discussion.

12.4 RESULTS

One-way ANOV As (Control, Lawyerese, Lawyerese with Negative Feedback) were

performed separately on the data for distress (mean scores on Likert scale 1-5), fear

of negative evaluation (mean scores on Likert scale 1-5), and discomfort (mean

scores on Likert scale 1-5). No significant effects were observed in any of the

analyses (p>.10). The mean total scores and standard deviations are shown in Table

12.3.1.
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Table 12.4.1 Mean Distress, Mean Fear of Negative Evaluation (FNE) and
Mean Discomfort by Questioning Style

STYLE....... .u _ _ .

Control
N=20

Lawyerese
N=20

Lawyerese
with

Negative
Feedback

N=20

Distress FNE Discomfort

34.40 37.25 15.65
(10.76) (6.52) (4.07)

35.75 37.35 16.65
(9.12) (9.65) (3.36)

32.55 32.85 15.35
(9.72) (8.33) (3.23)

Note: Standard deviations are shown in brackets

As the main purpose of this study was exploratory, Pearson's correlations were

performed between the following variables: discomfort; fear of negative evaluation;

social distress; confidence-accuracy correlation for overall interview; confidence-

accuracy correlation for easy, moderate and difficult items, separately; number

correct for overall interview, easy, moderate and difficult items, separately; mean

confidence for overall interview, easy, moderate and difficult items, separately; hits

for overall interview and difficult items, separately; false-alarms for overall

interview and difficult items, separately; percentage accuracy for overall interview

and difficult items, separately; self-reports relating to accuracy, confidence, good-

witness, evidence-giving in court, coping in court, and good-witness in court (as

outlined in 12.2.1 above). Because of the large number of correlations a fairly

conservative significance level was adopted (p< .01).
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No significant relationships between the questionnaire measures and

measures of accuracy, confidence and C-A relationships were found. The only

exception was that those who considered themselves most accurate were also more

likely to produce more correct responses overall (r=.36, n=60 p<.Ol); see

Appendices 12 and 13.

12.5 Data collected as part of Experiment 4

Given that absence of significant results using the measures in experiment 2 most of

the individual difference measures were dropped for experiment 4, and the emphasis

was changed. The rationale for the measures used in experiment 4 was as follows.

Verbal fluency

Another possible source of individual differences in cognitive performance in the

courtroom is neuropsychological function. Good confidence and accuracy

relationships require careful monitoring and calibration of memory; a job that would

seem to imply activation of the frontal lobes (Troyer, 2000; Troyer, Moscovitch &

Wino cur, 1997; Troyer, Moscovitch, Wino cur, Alexander & Stuss, 1998). Tests of

verbal fluency (i.e. a measure of the ability to successfully retrieve, recognise,

and/or correctly combine words verbally, as opposed to in writing) are frequently

used in clinical and experimental examinations of neuropsychological and cognitive

function.

While the most commonly used score from verbal fluency tests is the total

number of words generated, this gives little information about the underlying

cognitive processes involved in fluency performance. To this end, separate

behavioural components have been operationalised as 'switching' and 'clustering'
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(Troyer, Moscovitch & Winocur, 1997). Clustering is thought to be a relatively

automatic process, related to temporal lobe functioning. Switching, however, is

related to frontal functioning and involves cognitive flexibility in shifting from one

subcategory to another and is a relatively effortful process.

If good confidence-accuracy relationships require substantial frontal

activation, one might predict that high scorers on the switching component of verbal

fluency might show the highest accuracy, and confidence-accuracy correlations.

12.6 METHOD (Data collected from experiment 4)

12.6.1 Participants. materials and procedure

The participants, materials and procedure were identical to those used in experiment

4 (see Chapter 8).

Firstly, the participants were required to undergo a neurological test of

verbal fluency. The test of verbal fluency was a phonemic task taken from Troyer

(2000). Each individual protocol was tape recorded for later transcription. For the

phonemic fluency test, participants were instructed to generate out loud words

beginning with f, a, and s, excluding proper names and variants of the same word

(e.g., the same word with different suffixes). Sixty seconds was allotted for each of

the three phonemic trials.

Three scores were calculated on each phonemic fluency test: (a) number of

words generated, excluding errors and repetitions, (b) mean cluster size, and (c)

number of switches.
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Detailed rules for sconng switching and clustering are provided in the

Appendix (see Appendix 14). Briefly, on phonemic fluency, clusters were defined

as groups of successively generated words that began with the same first two letters

(e.g. art, arm), differed only by a vowel sound (e.g. sat, seat, soot), rhymed (e.g.

sand, stand), or were homonyms (e.g. some, sum), when indicated by the

participant as being differently generated words.

Cluster size was counted beginning with the second word in each cluster,

and the mean cluster size was also calculated for the phonemic test. Switches were

calculated as the number of transitions between clusters, including single words, for

the phonemic fluency test.

Following transcription, each protocol was then scored by the interviewer,

and half of the protocols were scored for cluster size and number of switches by an

independent rater. Inter-rater reliabilities, calculated with Pearson coefficients,

were high for phonemic fluency cluster size, r(IO) = .99, and switching, r(10) = .99.

It should be noted that, in this study, the verbal fluency test was

administered prior to the first interview (i.e. it was not administered again prior to

the interview after 6 months).

The materials and procedure used following this were identical to those

previously described for the standard Lawyerese condition (see Chapter 8 and

Chapter 10). To reiterate, all participants were told that they were to observe a

videotape of an event sequence of 4-5 minutes duration, and afterwards they would

be required to answer some questions. All participants were then shown the 5

minutes colour video depicting a criminal offence. Following this every participant

was required to complete a filler task for a period of five minutes, which involved

reading unrelated material. Participants were advised that they would now be asked
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a senes of questions regarding the videotape they had observed. All questions

required 'yes' or 'no' answers, and following each question participants were asked

to rate their confidence in the response they had given on a Likert scale ranging

from 1 to 9, where (1) represented 'pure guess' and (9) represented 'absolutely

certain'.

Each participant was then individually interviewed under the standard

Lawyerese condition. As mentioned previously, in the Lawyerese condition

participants were required to give answers to the three sets of target items (i.e. 14

'easy', 14 'moderate, and 10 'difficult' items), but the questions were so phrased as

to replicate the manner in which lawyers conduct cross-examinations in court.

At the end of the interview schedule, at both 5 minutes and 6 months

retention intervals all participants completed the discomfort questionnaire and self-

reports as described in 12.2.1 (see Appendix 7).

12.7 RESULTS

The descriptive data for the phonemic fluency task were as follows. The mean

cluster size was .35 (SD = .17); mean switching score was 27.43 (SD = 9.68); and

the mean total word score was 39.81 (SD = 12.09).

Pearson's correlations were performed between the following variables:

mean total word score on FAS; mean number of switches on FAS; mean cluster

score on FAS; discomfort at 5 minutes and 6 months, separately; accuracy for

overall interview at 5 minutes and 6 months, separately; accuracy for easy items at 5

minutes and 6 months, separately; accuracy for moderate items at 5 minutes and 6

months, separately; accuracy for difficult items at 5 minutes and 6 months,

separately; confidence for overall interview at 5 minutes and 6 months, separately;
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confidence for easy items at 5 minutes and 6 months, separately; confidence for

moderate items at 5 minutes and 6 months, separately; confidence for difficult items

at 5 minutes and 6 months, separately; confidence-accuracy correlation for overall

interview at 5 minutes and 6 months, separately; confidence-accuracy correlation

for easy items at 5 minutes and 6 months, separately; confidence-accuracy

correlation for moderate items at 5 minutes and 6 months, separately; confidence-

accuracy correlation for difficult items at 5 minutes and 6 months, separately;

confidence in correct answers for overall interview at 5 minutes and 6 months ,

separately; confidence in correct answers for easy items at 5 minutes and 6 months,

separately; confidence in correct answers for moderate items at 5 minutes and 6

months, separately; confidence in correct answers for difficult items at 5 minutes

and 6 months, separately; confidence in incorrect answers for overall interview at 5

minutes and 6 months, separately; confidence in incorrect answers for easy items at

5 minutes and 6 months, separately; confidence in incorrect answers for moderate

items at 5 minutes and 6 months, separately; confidence in incorrect answers for

difficult items at 5 minutes and 6 months, separately; self-reports relating to

accuracy, confidence, good-witness, evidence-giving in court, coping in court, and

good-witness in court (as outlined in 12.2.1 above) at 5 minutes and 6 months each,

separately.

Again, because of the large number of correlations a fairly conservative

significance level was adopted (p< .01).

With regard to cognitive performance, again, few significant relationships

were found. The exceptions were as follows.

Perhaps most important, as hypothesised, high switching scores (reflecting

frontal activation) were significantly related to positive confidence accuracy
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relationships for difficult items at 5 minutes (.41, n=21, p<.OI, one-tailed), and

accuracy overall at 6 months (.48, n=21, p<.OI, one-tailed). Though high switching

scores were also significantly related to confidence overall in difficult items at 6

months (.62, n=21, p<.OI), confidence overall at six months (.52, n=21, p<.OI) and

confidence in incorrect answers overall (5 minutes and 6 months combined (.58,

n=21, p<.OI). See Appendices 15, 16, 17, 18, and 19).

12.8 DISCUSSION

Unfortunately little of interest came from this investigation of individual differences

with the possible exception of the findings relating to verbal fluency. Potentially it

seems that verbal fluency switching and correspondingly, a capacity for frontal lobe

activation, may relate to increased positive confidence-accuracy relationships in the

short-term, and greater accuracy (in terms of correct answers) in the long-term. In

the long-term, however, it seems that, although the accuracy of those high on

switching fluency remains high relative to those low on fluency, the C-A trend is

modified such that confidence remains high, regardless of accuracy. These findings

may simply reflect a statistical artefact because of the large number of analyses

involved, however, they might alternatively indicate perhaps the interaction of two

behavioural factors in those high on switching ability; i.e. an ability to remember

accurately, calibrate accuracy with confidence, and a general confidence in their

own ability. In the short-term, the ability to calibrate accurately might be sufficient

to take precedence over the tendency to be overconfident. Over time, however, the

overconfidence becomes more prominent.

Although much is known about the behaviour of patients with frontal lobe

damage who score poorly on verbal fluency (Troyer et aI., 1997; 1998), little is
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known about the personality and social characteristics of those scoring high on

verbal fluency within the normal population. Perhaps the data here point to some

interesting directions for future research. In terms of predicting courtroom

performance, however, the present results suggest that possessing high verbal

fluency ability may be a mixed blessing. At short intervals it may be useful, aiding

confidence-accuracy relationships, after an interval, however, the result may be

overconfidence even though those high on verbal fluency produce more correct

answers than those low on fluency.

It should be argued that the method would have been more sensitive had the

verbal fluency test been given again prior to the second interview. In retrospect this

would probably been advisable; in fact, surprisingly, no reliability data are available

for phonemic fluency; the assumption in clinical work seems to be that that frontal

lobe capacity is fairly invariant in the short-term. Nevertheless, this possibility

awaits further investigation.

Results relating to the effects of stress and fear of evaluation were clearly

non significant; arguably these indicators might have been significant in a real life

courtroom context, but there were no obvious trends in the data.
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CHAPTER 13

REVIEW AND GENERAL DISCUSSION

At the beginning of this thesis it was noted that some have expressed concern

that court officials lend too great a weight to evidence given by witnesses

when reaching decisions, believing them to be accurate and thus truthful.

Moreover, one of the most influential measures used by courtroom officials to

determine accuracy is the confidence expressed by witnesses in respect of their

testimony. Nevertheless, despite the large psychological literature on

eyewitness accuracy and confidence, little empirical research has been

conducted on these issues as they relate to performance in the courtroom, in

particular, during cross-examination. Also, although much academic and legal

debate has centred upon cross-examination, the focus has tended to be on

witnesses who are classed as 'vulnerable', leading to a virtual vacuum of

empirical investigation into cross-examination and its effects upon ordinary

witnesses, who are statistically much more likely to be called upon to give

evidence in court.

In view of these considerations, the central focus of this thesis was to

investigate how ordinary witnesses perform under experimental cross-

examination conditions. To reiterate, four main questions were investigated:

1) What are the effects of cross-examination questioning styles, including the

provision of negative feedback, on witness confidence and accuracy, and the

relationship between C-A? 2) What influence does time have on the stability
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of confidence and accuracy, and C-A relationships, derived under cross-

examination conditions? 3) How do cross-examination questioning styles

influence jurors' assessments of witness confidence and accuracy? And 4)

Can we predict who will be a good witness under cross-examination

conditions?

13.1 The effects of cross-examination questioning styles on witness
accuracy and confidence

As a starting point for the programme, on the basis of the psychological

literature of eyewitness testimony, it was predicted that certain types of

question (leading and declarative questions); and questioning style (lawyerese

and lawyerese with negative feedback) would tend to reduce witness accuracy,

confidence, and the C-A relationship. In Experiment 1, however, and contrary

to some evidence suggesting that questioning types and styles used during

cross-examination might impede witness accuracy (Dent, 1978; Dent &

Stephenson, 1979; Kebbell & Giles, 2000; Lipton, 1975; Loftus, 1975;

Marquis, Marshall & Oskamp, 1972; Turtle & Wells, 1988; Westcott, 1995),

no negative effects on accuracy, confidence, or C-A, of question type or

questioning style were found. Indeed, what non-significant trends there were,

indicated that negative feedback tended to increase accuracy and the C-A

relationship.

These results apparently conflict with Schooler and Loftus' (1986)

theory of discrepancy detection in respect of negative feedback. This theory

suggests that negative feedback will reduce confidence in memories making it

less likely that suggestions made by a questioner will be detected, leading to

less accurate responses. In Experiment 1, however, neither confidence nor
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accuracy were reduced in response to negative feedback, in fact, the highest

number of highly confident/correct answers was shown in the negative

feedback condition. This also fits with other research showing that, in general,

highly confident responses tend to be accurate (Kebbell, Wagstaff & Covey,

1996).

However, it is of interest that Schooler and Loftus' theory of

discrepancy detection does not differentiate between the types of feedback that

might be employed in interrogative interviewing situations; for example, overt

and subtle. As mentioned in Chapter 3, an alternative prediction might be

derived from Gudjonsson & Clark's (1986) model of interrogative

suggestibility. From this perspective, negative feedback, if negatively

appraised, will be rejected as suspicious. In Experiment 1 the feedback was

overt or transparent; it is possible, therefore, that participants found this

feedback suspicious and rejected it; this rejection, in turn, might have

reinforced their confidence in items for which they already had a degree of

certainty; i.e. the process of rejecting attempts to mislead them might have

exaggerated their confidence in items for which they might otherwise have

expressed slightly less certainty; hence they showed the highest number of

highly confident/correct answers.

Suspicion might also have ansen from the random allocation of

question items to questioning style conditions, together with the requirement

for equal numbers of 'yes' and 'no' answers in each questioning condition; in

many cases this would almost certainly have signalled the purpose of the

interview to the witness.

To overcome these constraints on ecological validity, Experiment 2
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was conducted. This interview was specifically designed and constructed so

as to replicate as far as possible the way in which counsellors might conduct

cross-examinations. Accordingly, three separate conditions were again

adopted, control, lawyerese, and lawyerese with negative feedback; but this

time for the lawyerese condition, phrasings for the questions were taken

directly from Crown Court cross-examination transcripts and allowed for the

questions used to replicate the manner in which lawyers conduct cross-

examinations in court. This kind of questioning prompts desired answers and

required more affirmative responses. The lawyerese with negative feedback

condition employed an identical interview schedule to that used for the

lawyerese condition except that subtle negative feedback was applied to each

'no' answer, regardless of accuracy, to reassert an expectancy of 'yes'

responses. In addition, item difficulty was also systematically investigated.

Chapter 5 indicated that one of the crucial variables that could affect witness

accuracy and confidence was item difficulty (Kebbell, Wagstaff & Covey,

1996); if item variance is increased through the inclusion of items that are

easier to remember (sex, whether it was day or night), confidence-accuracy

relationships tend to improve.

Additionally, and importantly, in order to further enhance and maintain

ecological validity the schedule was specifically constructed with an

imbalance between the numbers of items in the item difficulty categories, and

the requirement for 'yes' and 'no' responses. Given this methodological

asymmetry, it may be useful to go through the rationale again.

An examination of courtroom transcripts indicated that practising

lawyers tend to phrase many of the questions during cross-examination in such
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a way that 'yes' responses are actively encouraged. This then makes it far

more difficult for witnesses to switch to a 'no' response on the fewer critical

items, upon which, in the main, the cross-examining lawyers' case may

ultimately rest. Moreover, generally speaking, such critical items are those

that have been identified as inconsistent, both within and between witnesses'

statements. Consequently, one finds that, in practice, the critical items are

those items about which there may be some ambiguity (i.e. such ambiguity

represents a perfect opportunity for examiners to discredit the testimony of the

witness during cross examination), and this is most likely to be the case for

items that are actually difficult to remember.

Also, from the cross-examining lawyers' point of view, the strategy of

targeting difficult items makes perfect sense, as cross-examiners would be

considerably less likely to influence the witness' response to a very easy item,

about which they would most probably be very confident in. In addition, it is

apparent from the transcripts that lawyers will tend to target only a few critical

items, in turn, preventing their strategy from becoming too transparent. Thus,

when wishing to cast doubt on the reliability of a particular witnesses'

testimony overall, they often target a few difficult items, setting these up as

exemplars in the interviewing framework described. This procedure was

therefore adopted in Experiment 2.

Experiment 2 found that participants were only significantly less

accurate in their responses when the critical items were classed as 'difficult'

and when subtle feedback was present during the lawyerese interview. As

noted previously, one possible interpretation is that subtle (but not necessarily

overt) negative feedback, when applied to difficult items, reduces discrepancy
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detection; i.e. because the items are those about which the witness is uncertain

and the subtle feedback enhances this uncertainty.

However, the effects of the questioning style and item difficulty

variables on C-A correlations are rather more complex to explain. In relation

to the overall data, and that for easy and moderate items, no detrimental effects

of lawyerese questioning were found, regardless of whether feedback was

applied. In fact, some significant and positive between subjects correlations

were found only for these conditions. On the other hand, for difficult items,

when the standard lawyerese condition alone was used, participants' C-A

relationships actually became negative (though not significantly so) in

direction, due primarily to a significant reduction in confidence in correct

answers. However, contrary to predictions, no similar reduction in the C-A

relationship was shown when the subtle feedback was added. Indeed, the

means for confidence in correct and confidence in incorrect answers indicate

that the significant negative effects of the lawyerese condition on confidence

in correct responses were cancelled by the challenge of subtle feedback. .

The explanation given in Chapter 8 was as follows. The lawyerese

questioning style first reduced confidence in correct answers. However, when

the witness said 'no' to any question, subtle feedback was applied to attempt

to change the response to 'yes'. This might have given the impression to the

witness that whenever he or she gave 'no' as an answer a challenge would

follow. Consequently, a witness might only say 'no' when he or she was

relatively certain he or she was correct, effectively cancelling out the initial

negative effect to some degree.

Broadly speaking, therefore, the results suggest that witnesses may be

169



more strict in applying a high confidence judgment when subtle feedback is

present. This could account for the significant positive between subjects C-A

relationships found for the overall combined data and for the easy items (the

former was clearly due to the latter) in this condition. That is to say, when the

items were easy, participants maintained their confidence in correct answers

despite the negative feedback (because the answers were obvious) but

decreased their confidence in those answers that were incorrect (less obvious),

the latter being more amenable to influence by negative feedback.

It should be noted that an apparently aberrant result occurred in the

lawyerese (without feedback) condition for moderate items; this was the only

condition to show a significant between subjects C-A correlation. The reason

for this is unclear; it may simply be an artefact, but the finding illustrates well

the fact that the lawyerese conditions appear to have no negative effects on

easy and moderate items.

Taken together, the results suggest that standard types of interview

procedure employed in cross-examination produce mixed effects in terms of

accuracy and C-A calibration. Thus the lawyerese style alone has little effect

on accuracy generally, but a negative effect on calibration (C-A) for critical

items, whereas addition of subtle negative feedback to some extent overcomes

the C-A calibration problem, but at the expense of accuracy for critical items.

As mentioned above, Experiment 2 was asymmetrical in its design in

order to enhance its ecologically validity. One aspect of this was that correct

responses to 'difficult' items required a 'no' response. To investigate whether

the significant findings in Experiment 2 occurred solely because a 'no'

response was required, Experiment 3 was conducted, which substituted the 10

170



difficult items used in Experiment 2 with 10 additional easy questions that

required a 'no' answer to be correct, to test the effects of 'nay-saying' per se.

If the effects were solely due to saying 'no', or influenced by this factor, they

should occur primarily for the easy items requiring a 'no' answer.

Experiment 3 found no such effects. On the whole, these data suggest

the significant effects found for the 'difficult' items occurred primarily

because of the nature of the material in the question rather than because a 'no'

response was necessary for a correct answer. Of additional interest, however,

were the impressive between subjects correlations for the control and

lawyerese with negative feedback conditions shown also in the analyses of

confidence in correct and in incorrect answers. Once again, this supports

recent findings that confidence-accuracy relationships may not necessarily be

as poor as early researchers have suggested (Kebbell, Wagstaff & Covey,

1996). Moreover, the fact that correlations of a similar magnitude were not

found in Experiment 2 would seem to have occurred because of the deleterious

effects of difficult items in Experiment 2. On this note, C-A discrepancies in

the literature are most probably due to item difficulty and thus reflect rather

more the materials used. In contrast, a substantial but non-significant negative

between subjects confidence-accuracy correlation for easy items for the

lawyerese condition (see Table 9.3.2) was observed which might be worthy of

further investigation. The reason for this is again, unclear, but given that no

similar effect was found for overall items (moderate items included), this

could have been an artefact.

If valid and generalisable, the results of these three experiments overall

may have implications for theory, research and practice. For example, the
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need to differentiate between types of negative feedback (i.e. overt and subtle)

is important and is not addressed by current theoretical approaches in this area.

As noted, Gudjonsson and Clark's (1986) model of interrogative

suggestibility and Schooler and Loftus' (1986) theory of discrepancy detection

have not specified the types of negative feedback that are available to

interrogative interviewers and their differential effects. Future research should

include this differentiation.

On a practical level, it has been noted that some legal commentators

have strongly defended and advocate the use of strategies such as leading

questions and feedback during cross-examination (Stone, 1988). However, in

general, the results of Experiment 2 indicate that the rationale upon which the

cross-examination procedure rests can now be seriously questioned. If cross-

examiners are really interested in eliciting accurate responses from witnesses

in response to critical items it seems that lawyerese questioning alone does not

help, and the use of a subtle feedback strategy in addition to a lawyerese

questioning style is certainly not the way to achieve it.

Having said this, however, it is essential to emphasise the limitations of

the present studies in terms of the characteristics of the sample. For example,

it is important to assess the effects of overt and subtle feedback upon those

witnesses who would be classed as vulnerable to this kind of interviewing (i.e.

child; learning disabled; older adults). Perhaps even more important, however,

the participants in these experiments were presumably willing to do the best

they could in terms of producing accurate testimony and rating their

confidence; i.e. they did not set out to deliberately deceive. In real courtroom

situations, however, lawyers are not simply concerned with retrieving the
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maximum accurate information from willing witnesses, but also 'catching out'

those who may deliberately be attempting to hide or distort information. The

present studies did not address the effectiveness of the lawyerese styles in

obtaining information from unwilling and untruthful witnesses. Clearly future

research should investigate this issue.

13.2 The effects of delay on the stability of confidence and accuracy.
and C-A relationships. derived under cross-examination
conditions?

Given the recent Home Office emphasis on reducing delays in the Criminal

Justice System (Home Office, 1999, Glidewell Recommendations 21 and 22 in

the Magistrates' Courts), including the time between initial police questioning

and subsequent appearances in court, and also the time between initial

appearances in court and appeals, research on the effects of delay on

eyewitnesses' accuracy, confidence, and the relationship between confidence

and accuracy was also investigated in present thesis.

As noted in Chapter 11, only a few studies have examined the effects

of delay. Two studies have shown that repeat questioning of the same material

can increase confidence after 2 days (Hastie, Landsman & Loftus, 1978), and

after 3 weeks (Turtle & Yuille, 1994). Another, however, reported that

confidence decreased following repeat questioning after 1 week, and more so

for incorrect than correct answers, resulting in an increase in confidence-

accuracy judgements over time (Ryan & Geiselman, 1991). More recently, a

study carried out by Granhag (1997) suggests that the positive effect of delay

(1 week) on confidence-accuracy may be more a function of making repeated

confidence ratings per se, than the delay involved. Thus far then, the results
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on repeated recall on confidence are contradictory, and no work has examined

these effects over a time period more akin to that experienced by witnesses in

the Criminal Justice System, or examined the effects of item difficulty.

Experiment 4 therefore aimed to illuminate the literature with regard to these

issues using only a standard lawyerese condition (without negative feedback).

This condition was chosen a) it most closely reflects cross-examination as

might be conducted in the courtroom, and b) the lawyerese interview alone

had the most detrimental effect on confidence-accuracy relationships. In

Experiment 4, therefore, a new sample of participants was presented with the

same lawyerese interview materials as used in Experiment 2, and then tested

after 5 minutes and 6 months. As new participants were used in Experiment 4

their results were also compared with the results of Experiment 2 as a

reliability check.

It was hypothesised that, given standard theories of memory decay,

both confidence and accuracy would reduce over a long delay. Not

surprisingly, the results of Experiment 4 showed that a 6 months delay

significantly reduced accuracy for all levels of question difficulty. Similarly,

this amount of delay also reduced confidence for all levels of question

difficulty, except the easy items. Confidence and accuracy were also highest

for easy compared to moderate items; however, these trends were not

differentially affected by the delay.

However, importantly, and as previously pointed out in Chapter 10, it

is also feasible that memory might decay selectively; for example, data from

this thesis and previous studies (Kebbell , Wagstaff, & Covey, 1996) indicate

that when participants are absolutely sure of a response they tend to be
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accurate. Arguably, such responses are the least likely to decay over time, not

only because of the strength of the original association, but also because they

might be the most obvious candidates for rehearsal. In contrast, other

responses that have weaker associations might be more likely to decay over

time, with a corresponding decline in confidence. One result of this might be

a decline in the overall number of correct responses over time, but an increase

in confidence-accuracy relationships as the distinction between the two types

of response (accurate sure, inaccurate unsure) becomes more exaggerated.

This would account for Ryan and Geiselman's (1991) result that confidence-

accuracy increased after a delay largely due to the lowered confidence in

incorrect answers.

The within subjects C-A relationships were not significant;

nevertheless, analyses of confidence in correct and incorrect answers showed,

overall, a significant tendency for greater confidence in correct answers for the

easy and moderate items, and in incorrect answers for the difficult items.

However, no differential effects of delay were found. Thus Experiment 4

showed no support for Ryan and Geiselman's (1991) finding that a delay led

to increased within subjects C-A relationships due to lowered confidence in

incorrect answers, or indeed, Granhag's (1997) finding that within subjects c-

A correlations increased after a delay for participants who had been given an

opportunity to review their previous confidence ratings (i.e. had been shown

their original ratings).

A formal review of previous confidence ratings was considered

inappropriate in Experiment 4 because of considerations of ecological validity.

It is quite possible, however, that under Granhag's formal review condition
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participants tended to stick to their previous confident responses, but were

more willing to reconsider inaccurate responses about which they were much

less confident, thus leading to lowered confidence in incorrect answers.

Arguably, therefore, if a formal review of confidence had been performed at 6

months similar results might have been found in the present study.

Of course there are occasionally situations in the courtroom in which

witnesses do have some opportunity to review what they have previously said,

such as when a police officer is allowed to consult his or her notebook;

however, this is not in any sense equivalent to a formal review of confidence

judgments. Taken together, therefore, the present results and those of Granhag

suggest that, normally, within subjects C-A relationships are not affected by a

delay, however, perhaps they could be improved if specific measures of

confidence were taken at the time of the initial interview, and witnesses were

allowed to consult them in court. The practical problems, however, in putting

such measures into practice, would, however, seem considerable. Moreover,

the applicability of Granhag's findings would seem to rest crucially on the

validity of the witnesses' original C-A assessments. If their original within

subjects C-A judgments were poor or even negative, the effects of confirming

their confident responses would result even greater calibration inaccuracy.

While within subjects C-A correlations in Experiment 4 remained non-

significant and unaffected by the delay, between subjects correlations became

significant and positive for the overall. data (question difficulty levels

combined) and for the easy and moderate questions separately. In contrast, the

between subjects C-A correlation for difficult questions after the delay was

slightly more negative, though not significantly so. The interpretation offered
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in Chapter 10 for these trends was as follows. The trend for the between

subjects correlations to be exaggerated over time was not a consequence of

lowered confidence in incorrect answers relative to correct answers. Instead, a

closer examination of the data showed evidence of greater sample variability

for both accuracy and confidence score for all levels of item difficulty after the

delay. The increases in heterogeneity would then allow higher correlations

(Kebbell et aI., 1996). Further examination of the data for easy and moderate

items suggested that this effect was also due to participants who were not

confident in their correct answers (because they were guessing correctly),

subsequently maintaining this low confidence, but producing less correct

responses over time. However, the converse applied for difficult items, where

the C-A correlation was initially negative. That is to say, those who were

confident in incorrect answers tended to maintain this confidence over time,

whilst forgetting their correct answers over time.

Of course, there are numerous other types of interviewing conditions

and procedures within the Criminal Justice System that also require

investigating over time; i.e. variations of immediate police interview; delayed

police interview; examination-in-chief; re-examination; opening and/or

closing argument, and so on. The effects of these variations on eyewitness

confidence and accuracy were obviously beyond the scope of this thesis.

Notwithstanding these limitations, the present results suggest that the intuitive

assumption that 'any delay can only be negative' is open to challenge. Instead

the effects depend critically on what is being recalled and how it is measured.

Both accuracy and confidence do, indeed, decline over time, however, within

subjects C-A correlations are relatively unaffected. On the other hand,
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between subjects C-A correlations for easy and moderate items tend to

improve over time; though those for difficult items are made rather poorer. As

the relationship between confidence and accuracy was differentially affected

perhaps the approach advisable for future work might be to aim to identify an

optimum time delay; that is, the amount of time necessary that might result in

an acceptable trade-off between inaccurate responses, and the positive effect

of memory consolidation that results in significant between-subjects C-A

correlations.

13.3 The effects of cross-examination questioning styles on jurors'
assessments of witness confidence and accuracy?

The aim of the previous experiments was to assess objectively the effects of

questioning styles and techniques used in the courtroom on witness accuracy

and confidence; including the provision of procedural delay. However, as

noted in Chapter 11, given that cross-examination is considered to be central

to the English Legal System, perhaps more significant in the context of court

decision making processes are the effects of questioning style on the ways in

which jurors discriminate between those witnesses who are accurate than those

who are not. Moreover, given that cross-examination questioning styles do

appear to have some effects upon witness performance, the possibility that

such styles might influence jurors' perceptions of witnesses' confidence and

accuracy seemed the next logical step to take. The aim of Experiment 5

therefore, was to assess jurors' perceptions of eyewitness confidence and

accuracy as a function of the type of questioning style used.

One possible hypothesis was that, by suggesting the witness might be

wrong, the lawyerese with negative feedback condition might serve to make
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observers doubt the accuracy of a given witness' testimony. For instance,

Chapter 5 highlighted some research that has shown when mock-jurors hear

inconsistent recall testimony they perceive the eyewitness to be less accurate

and credible (Berman, Narby & Cutler, 1995; Brewer, Potter, Fisher, Bond &

Luszcz, 1999). One way inconsistency could operate to lower perceived

credibility might be to lower the perceived confidence in the witness. The

latter may be particularly important given that, as noted earlier, if the witness

appears to be confident, he or she will be considered more accurate (Brigham

& Wolfskeil, 1983; Cutler & Penrod, 1988; Cutler, Penrod & Dexter, 1990;

Cutler, Penrod & Stuve, 1988; Deffenbacher & Loftus, 1982; Fox & Walters,

1986; Kassin, Rigby and Castillo, 1991; Leippe, Manion, & Romanczyk,

1992; Lindsay, 1994; Lindsay, Wells & O'Connor, 1989; Lindsay, Wells &

Rumpel, 1981; Sporer, 1993; Wells, Ferguson & Lindsay, 1981; Wells,

Lindsay & Ferguson, 1979; Whitely & Greenberg, 1986).

The results of Experiment 5 indicate that observers seemed able to

discriminate to some extent between the accurate and inaccurate witness

accuracy in the control and lawyerese conditions but not in the lawyerese with

negative feedback condition. Moreover, as they really only had confidence

judgments to go on it seems reasonable to assume that the discriminations

were based primarily on differences in perceived confidence. The results of

Experiment 5 suggest, therefore, that the subtle negative feedback style of

questioning destroys the link that observers make between witness confidence

and accuracy such that the confident witness is no longer necessarily assumed

to be the most accurate.
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However, as noted previously, it is somewhat ironic that in Experiment

2, the only condition to show an overall positive significant between subjects

correlation between confidence and accuracy (indicating that a confident

witness will be a more accurate witness) was the lawyerese with negative

feedback condition. In other words, in the one interviewing condition in

which accuracy might reasonably have been inferred from confidence, the

interviewing style negated such an inference by observers. One implication of

this is that, although observers may judge accuracy on the basis of confidence,

accuracy judgments are further moderated by style of questioning, such that a

confident witness in the negative feedback condition will not necessarily be

assumed to be more accurate.

Moreover, Experiment 5 showed that when the poor/less confident

witness came first, the perceptions of the witness' confidence and accuracy

were inflated. Judgments of witness competence and stress were affected in

much the same way; when the poor witness was presented first, perceptions of

the poor witness' competence also increased, and perceptions of stress

decreased. With regard to perceptions of stress and witness competence,

however, there were also trends, significant in the former, for the good witness

to be affected in the opposite direction (stress up, competence down) when the

poor witness came first. There is no obvious explanation for this, though as

noted in Chapter 11, perhaps the failure to establish clear anchors when the

poor witness came first might have confused observers somewhat so they

might have adopted a 'go for the mean' strategy in these later ratings. One

obvious implication of this is that jurors should be instructed to listen to a

range of witnesses before making relative judgments as to their accuracy.
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No significant effects were found for fairness in Experiment 5. This

suggests, perhaps, that lawyerese questioning styles in themselves (i.e. not

coupled, for example, with aggressive intonation or nonverbal gestures) may

possess sufficient subtlety not to be perceived as intimidatory and therefore

unfair. This raises the issue of whether the styles of questioning used here

accurately reflected courtroom practice. In the courtroom, during cross-

examination, lawyers do frequently ask their questions whilst adopting an

aggressive and intimidatory manner; however, the purpose of the present

thesis was primarily to investigate and isolate the effects of phrasing; the

effects of presentation are an entirely different matter (which is, of course,

well worthy of investigation in its own right).

Notwithstanding their limitations, therefore, the present findings

suggest that it is no longer sufficient to assume that the styles of examination

employed by cross-examiners have no effect on jurors' judgments of

witnesses' performance.

13.4 Predicting who makes a good and poor witness under cross-
examination

The literature and discussion in Chapter 3 indicated that witnesses are likely to

differ in their responses to procedures inherent in cross-examination. In Study

6 questionnaire data collected during the second and fourth studies were

analysed in order to examine possible predictors of witness credibility in court.

One measure used was the FNE scale, which focuses primarily on

people's concerns with interpersonal evaluation (see Chapter 12 for details). It

was predicted that people who score high on the FNE might be prone to

become apprehensive in courtroom examination situations and attempt to
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avoid social disapproval. Consequently they might be more vulnerable to

leading questions (Gudjonsson, 1992), and have detrimental effects on the

relationship between confidence and accuracy. Additionally, the Distress

subscale of the SAD scale (Watson and Friend, 1969), and a Discomfort scale

developed by the present author were administered on the grounds that

subjective feelings of distress about such an interview, and the discomfort a

witness may feel during this kind of interrogative situation might also

influence cognitive performance. For instance, as noted in Chapter 3, 79% of

Kassin et aI's (1989) experts agreed that; "Very high levels of stress impair

the accuracy of eyewitness testimony", and 71% said that the statement was

sufficiently reliable enough to offer it in court. In contrast it can be noted that

Nolan and Markham (1998) found that highly anxious participants showed

greater positive confidence-accuracy correlations; they suggested that this

occurred because highly anxious people were more likely to carefully appraise

their performance.

Overall, however, the results from Experiment 6 showed no significant

relationships for the FNE scale, the Distress subscale of SAD, and Discomfort

scale, with witness performance in terms of accuracy and confidence. Clearly

with this particular sample any such anxieties were not sufficient to influence

these outcomes.

There could be several reasons for this. For instance, it could be

argued that the characteristics of the. samples used were relatively

homogeneous with respect to influence from situational stress. That is to say,

in the main, many of the participant witnesses were members of a University;

i.e. people who are used to having their knowledge questioned, are reasonably
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confident in their abilities and open to criticism, and who have perhaps spent

time, through their experiences, working on strategies to deal with stress when

performing cognitive tasks. Alternatively, the individual self-rating scales

used were not specific to the task in question (i.e. cross-examination), and

might therefore have been relatively insensitive. On the other hand, it is

possible that, particular concerns about evaluation, distress and discomfort are

to be differentiated from general task anxiety (Nolan and Markham, 1998),

and are not influential factors in this kind of situation.

According to Gudjonsson's model of interrogative suggestibility,

another factor that may influence susceptibility to leading questions is the

processing capacity of individuals. So far, however, little research has been

conducted on this issue; consequently, Study 6 also examined cognitive

performance in the courtroom and neuropsychological correlates of processing

capacity.

In Chapter 12 it was emphasised that good confidence and accuracy

relationships require careful monitoring and calibration of memory; a job that

would seem to imply activation of the frontal lobes (Troyer, 2000; Troyer,

Moscovitch & Winocur, 1997; Troyer, Moscovitch, Winocur, Alexander &

Stuss, 1998). To assess frontal lobe performance, therefore, measures of

phonemic fluency were also administered (see Chapter 12 for full details). If

good confidence-accuracy relationships require substantial frontal activation,

one might predict that high scorers on the switching component of verbal

fluency would show the highest accuracy, and confidence-accuracy

correlations.
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The analyses in Study 6 indicated that the switching component of

verbal fluency, and correspondingly, a capacity for frontal lobe activation, was

related to increased positive confidence-accuracy relationships in the short-

term, and greater accuracy (in terms of correct answers) in the long-term. In

the long-term, however, it seems that, although the accuracy of those high on

fluency remains high relative to those low on fluency, the C-A trend is

modified such that confidence remains high, regardless of accuracy. As

argued in Chapter 12, these findings may simply reflect a statistical artefact

because of the large number of analyses involved, however, alternatively they

might indicate an interaction between two behavioural factors in those high on

verbal fluency; i.e. an ability to remember accurately and calibrate accuracy

with confidence, and a general confidence in their own ability. In the short-

term, the ability to calibrate accurately might be sufficient to take precedence

over the tendency to be overconfident.

overconfidence becomes more prominent.

The reasons for these findings are not obvious. However, one possible

explanation is in terms of task difficulty; i.e. the benefits of high frontal

Over time, however, the

function are only shown when the task becomes difficult and executive

processing is necessary. In the short term, therefore, high frontal function may

have little effect on an easy task, accuracy, but exert an effect on the ability to

calibrate accurately, on one more difficult. After a delay, however, accuracy

becomes difficult, and high frontal function. is an advantage. However, C-A

relationships become proportionately more difficult to calibrate accurately, to

the extent that even those of high frontal function are not able to do the task

very successfully; instead, because perhaps they are used to doing well in
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various situations, they become overconfident. It has been noted, for example,

that good frontal function may have a number of advantages in everyday

behaviour; for example, the ability to plan behaviour, respond to novel

circumstances, and inhibit inappropriate responses (Banich, 1997).

This draws attention to the fact that, although much is known about the

behaviour of patients with frontal lobe damage who score poorly on verbal

fluency (Troyer et aI., 1997; 1998), little is known about the personality and

social characteristics of those scoring high on verbal fluency within the normal

population. For example, in a recent unpublished study by Wagstaff at

Liverpool, a significant correlation of .66 (n = 30) was found between FAS

switching scores and Synder's Self-Monitoring Scale (1974; 1979) which

measures an ability to adapt one's behaviour to different social circumstances

so as to present oneself in a favourable light. This might account for the fact

that FAS scores were associated with high confidence; perhaps because high

FAS scorers were generally more sure of their own abilities.

In general, these results suggest that ordinary and willing witnesses

might well differ in their discriminative abilities, and that these abilities might

in fact be related to specific cognitive processing capacities that rely heavily

on frontal lobe activation. However, in terms of predicting courtroom

performance, the present results suggest that possessing high verbal fluency

ability may be a mixed blessing. At short intervals it may be useful, aiding

confidence-accuracy relationships; after an interval, however, the result may

be overconfidence. Nevertheless, after a delay those high on verbal fluency

are also the most likely produce correct answers.
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In line with previous comments made in Chapter 12, it is important to

note that the method might have been more sensitive if the verbal fluency test

had been given again prior to the second interview. In retrospect this would

probably have been advisable; in fact, surprisingly, no reliability data are

available for phonemic fluency; the assumption in clinical work seems to be

that that frontal lobe capacity is fairly invariant in the short-term. Reliability

data should thus be collected in future work.

13.5 Summary of the main findings

The main findings of the present thesis can, therefore, be summarized as

follows.

1. Lawyerese questioning with subtle negative feedback has a significant

detrimental effect on witness accuracy to critical items.

2. Standard lawyerese questioning alone (i.e. not including subtle

negative feedback) significantly reduces positive within subjects C-A

relationships, due primarily to a reduction in confidence in correct

answers.

3. For standard lawyerese questioning, a delay of 6 months significantly

reduces accuracy for all levels of item difficulty, and confidence for all

levels of item difficulty, except for easy items.
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4. With regard to point 3, overall, witnesses' own C-A calibrations

remain non-significant and unaffected by the delay, while between

subjects C-A relationships become significant and positive after a

delay, except for difficult items. For difficult items, however, the trend

is for non-significant C-A relationships to persist, in fact become

slightly worse, over time.

5. Juror/observers tend to link witness confidence with accuracy,

however, lawyerese questioning with subtle negative feedback destroys

this link.

6. Presenting a poor witness first mcreases observer's perceptions of

witness accuracy, confidence and competence; and decreases

perceptions of witness stress.

7. Frontal lobe function is positively related to C-A relationships in the

short term, and accuracy after 6 months. After 6 months, however,

frontal lobe function is also related to high confidence regardless of

accuracy.

13.6 Limitations. future research, and possible recommendations

Several limitations of the research contained within this thesis have been noted

which might have implications for future research. It may, therefore, be useful

to summarize and re-emphasize them at this point.
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One particular limitation of the work with respect to lawyerese

questioning styles is the characteristics of the samples used. In real courtroom

situations, the lawyers are not simply concerned with getting the maximum

information out of willing witnesses, but also 'catching out' those who may

deliberately be attempting to hide or distort information. The work presented

here with regard to lawyerese questioning does not seem to support the general

idea that these kinds of questioning styles might help to maximise information

or calibrate witnesses' memories, as has been asserted by the legal profession.

In this sense, it is very relevant to practice in the courtroom. However, how

effective they are at extracting information from an unwilling and untruthful

witness remains to be established.

The fact that all of the participants In the reported research were

'willing' witnesses raises the more general question of ecological validity. For

example, in addition to witnesses being 'willing', participants whose mean age

was in the mid-twenties, may not necessarily have been representative of

witnesses who are called to give evidence in court. It is likely, for example,

that witnesses called to give evidence in the courtroom would have a mean age

higher than that of those participants used in the studies here.

There are other points worthy of discussion. For example, it could be

suggested that experimental models of cross-examination are not likely to

create the context in which a real witness gives evidence. There may be

problems associated with experimenter bias and demand characteristics such

that the environment and set-up might lead to witnesses agreeing with

presupposition in a question because they believe that is what the

experimenter wants. However, whilst this might be valid, it seems also to be a
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strength; that IS, this is precisely what exammers wish to achieve when

conducting a cross-examination. Indeed, during debrief sessions with

individual witnesses, that followed the interview, a number of witnesses

commented that they had in fact given evidence in court. These witnesses

stated that the questioning in the present studies had recreated this context for

them; accordingly, in many cases the witnesses became visibly more tense and

nervous as the interview progressed. This suggests that the questioning

procedures here might not have been as divorced from real-life contexts as at

first on might think.

Further criticism in relation to ecological validity could be levied at the

stimulus materials; these were in the form of a videotape recording of a

criminal event rather than one which is staged and observed in real-time.

However, the event contained within the video stimulus was staged and

specifically devised to create an element of realism. This was done by filming

the event from the perspective of the witness so as to create, at least, a visual

context for the witness whom observed the event.

Most of these major criticisms might have been overcome in an

experiment that was proposed as a finale to the work. A trainee barrister was

to conduct the questioning scripts in a moot courtroom at the University of

Liverpool. A judge and courtroom staff (suitably attired) were to be included

in the study specifically to create a more valid courtroom context for the

participant witnesses, together with 12 'reasonable' persons (i.e. jurors). The

study was set up to run, but during the final planning stages the barrister who

had agreed to conduct the study was called to an Inns of Court in London.

Arguably, such a study is necessary to move the research context from one
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that has some limitations in terms of ecological validity to one that could be

considered to be truly applied to the courtroom (as far as possible) whilst still

retaining the rigour of experimental design and analysis.

However, there may also be some merit in attempting to differentiate

between willing and potentially truthful witnesses and others. For example, it

is possible to categorise witnesses into those removed from the defendant who

have no apparent motive for maintaining the innocence or guilt of the

defendant, and others who may have motives for omitting or distorting

information. In the case of the former, unhelpful techniques in eliciting

accurate testimony, such as leading, pre-supposition, and feedback strategies

could be omitted and replaced with more appropriate techniques.

Witnesses who are called to provide expert opinion on a matter

relevant to a given case represent an exemplar of a willing witness. Clearly,

the expert is (in principle at least) removed from the defendant and offers the

court invaluable opinion for consideration in the context of all other evidence.

In terms of the administration of justice, it is difficult to see what is to be

gained by a cross-examiner's attempt to confuse and mislead experts into

incredulity. Given that the research here indicates that cross-examination

strategies can be unhelpful, it seems appropriate for a list of working

guidelines for the cross-examination of expert witnesses to be constructed.

One possible way of proceeding in this direction might be to incorporate some

of lessons learned from the examination of police interviews in Chapter 4. For

example, interruption in courtroom examination is often adopted as a

deliberate tactic, to prevent witnesses from providing information detrimental

to a case; it may, however, be quite obstructive in terms of finding 'the truth' .
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It could be suggested, therefore, that, during cross-examination excessive

interruption should be avoided. More importantly, however, in principle,

cross-examiners should perhaps be discouraged from using leading and pre-

suppositional questions, excessive use of question and answer format, and

inappropriate sequencing of questions.

Another direction for future research concerns differentiating between

the types of negative feedback available for use in interrogative situations; i.e.

overt and subtle. Future research should clearly include this differentiation.

Moreover, it is also important to assess the effects of overt and subtle feedback

upon those witnesses who might be classed as particularly vulnerable to this

kind of interviewing (i.e. child; learning disabled; older adults).

The work here did not find any differential effects of a six months

delay on within subjects C-A correlations when a formal review of previous

judgments was not included. Arguably, following a relatively long delay of 6

months, witnesses would realistically only have memory traces as pointers to

where information might be found in response to a specific question, rather

than a solid benchmark to which they had previously alluded to. Such an

anchor might thus affect any subsequent confidence ratings made. Future

work should, therefore, investigate the effects of formal reviews of statements

made by witnesses, over varying time delays, to examine effects of these

factors upon accuracy and confidence, and C-A relationships.

There are" other aspects that pertain to interviewing conditions and

procedures within the Criminal Justice System that also require investigating

over time; i.e. variations of immediate police interview; delayed police

interview; examination-in-chief; cross-examination; re-examination; opening
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and closing argument, etc. The effects of these variations on eyewitness

confidence and accuracy were obviously beyond the scope of this thesis. The

findings, however, relating to between subjects C-A relationships (which

increase for easy and moderate items over time) raise the issue of the efficacy

of an overly expedient system in relation to courtroom appearances for

witnesses. Arguably, the Home Office should allow for a full investigation of

the impact of delay rather than following the intuitive assumption that 'any

delay can only be negative'.

In relation to jurors' perceptions of witnesses, the present research

indicates that even although observers may judge accuracy on the basis of

confidence, accuracy judgments are further moderated by style of questioning,

such that a confident witness in the negative feedback condition will not

necessarily be assumed to be more accurate. However, in the courtroom,

during cross-examination, lawyers frequently ask their questions whilst

adopting an aggressive and intimidatory manner. As the main focus of this

thesis was to isolate the effects of phrasing, issues pertaining to the effects of

presentation were not addressed. Such issues are certainly worthy of

investigation in their own right given that the courts can no longer assume that

cross-examination questioning styles have no effect on jurors' judgments of

witnesses.

Moreover, order effects were prevalent; such that when the poor/less

confident witness came first, the perceptions of the witness' confidence and

accuracy were inflated. Again, when the poor witness was presented first;

perceptions of witness competence increased and stress decreased.

Interestingly, however, there were also trends (significant for stress), for the
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good witness to be affected in the opposite direction (stress up, competence

down) when the poor witness came first. On the basis of the above order

effects, it seems advisable to instruct jurors to listen to a range of witnesses

before making relative judgments as to their accuracy.

The possibility that the results from the individual differences data

relating to the FAS might indicate the interaction of two behavioural factors in

those high on verbal fluency; i.e. an ability to remember accurately and

calibrate accuracy with confidence, and a general confidence in their own

ability, is appealing, and obviously requires further investigation. Thus, future

work might look at the validation of 'switching' as a discriminatory function

in witnesses.

To reiterate, in the short-term, the ability to calibrate accurately might

be sufficient to take precedence over the tendency to be overconfident;

whereas overconfidence might become more prominent later. As noted above,

the method would probably have been more sensitive had the verbal fluency

test been given again prior to the second interview; however, as verbal fluency

has been used mainly in clinical work, no reliability data are available. Such

reliability data could be important, and future work might attempt to

illuminate the literature in this respect.

13.7 CONCLUSION

With regard to cross-examination, one of the most famous statements made by

Wigmore is that:
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" . . .. it is beyond any doubt the greatest legal engine ever invented for

the discovery of the truth .... The fact of this unique and irresistible

power remains, and is the reason for our faith in its merits .... cross-

examination, not trial by jury, is the great and permanent contribution

of the Anglo-American system of law to improved methods of trial

procedure" (1974, p.).

If the results of the present thesis have any generalisability, they suggest that

such pronouncements about the efficacy of cross-examination procedures

cannot be taken on faith, and require vigorous testing.
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APPENDIX 1: Control Interview 1

Control Resp Conf
_(y1N1

1. Were three red cars parked opposite the bus stop? Y N
2. Did the younger man have gloves on? y N
3. Would you say the older man was shaven? y N
4. Would you say the driver wore glasses? y N
5. Did the older man have a watch on his wrist? y N
6. Did the men say anything to each other during the attack? y N
7. Did the car driver leave the engine running during the attack? y N
8. Did the attacker's car turn out of the junction almost opposite? y N
9. Would you say that the getaway car was a saloon? y N
10. Did the victim get pushed into the back of the car? y N
11. Would you say that two women looked on at the attack? y N
12. Did the younger man put a cloth over the victim's mouth? y N
13. When the attacker's car left, did a red car follow? y N
14. Would you say the younger man was tall? y N
15. And would you say he was clean shaved? y N
16. Did a bus arrive up the road shortly before the attack? y N
17. Did the victim shout out? y N
18. Did the older man have a ring on his finger? y N
19. Did the attacker's car have four doors? y N
20. Would you say the younger man's hair was receding? y N
21. Did the victim's bag fall to the ground? y N
22. Did a man with a buggy stand and watch the attack from y N
across the road?
23. Would you say that the victim struggled? Y N
24. Did another woman post a letter into the yellow box? y N
25. Did the woman who walked past the bus stop have two bags? y N
26. Would you say both men were wearing dark trousers? y N
27. Did the attackers arrive in a silver car? y N
28. Did the victim fall to the ground? y N
29. Would you say the other woman who checked the timetable y N
had short hair?
30. Did the younger man have a moustache? y N
31. Would you say both men were wearing jeans? y N
32. Did the gun have a long barrel? y N
33. Did the younger man have glasses on? y N
34. Would you say the younger man's shirt was light green? y N
35. And would you say the older man's coat was black? y N
36. Did the other woman say the time was a quarter-to one? y N
37. Did the victim walk toward the car when it pulled up? y N
38. Did a mirror fall to the ground during the attack? y N
39. Did the gang consist of two men? y N
40. Did the older man have baseball shoes on? y N
41. Did the older man say anything to the victim? y N
42. Did the older man pull a gun from his belt? y N

* Note: Bold YIN denotes correct answer
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APPENDIX 2: Lawyerese Interview 1

Lawyerese Response Conf
(yIN)

1. Were three red cars parked opposite the bus stop? Y N
2. Did the younger man have gloves on? Y N
3. You've seen that the older man was shaven? y N
4. And it's true the driver wore glasses? y N
5. The older man, he had a watch on his wrist, didn't y N
he?
6. The men spoke to each other during the attack, Y N
didn't they?
7. The car driver left the engine running during the y N
attack didn't he?
8. The attacker's car turned out of the junction almost Y N
opposite didn't it?
9. You've seen that the getaway car was a saloon? y N
10. And the victim was pushed into the back of that car y N
wasn't she?
11. Would you say that two women looked on at the y N
attack?
12. Did the younger man put a cloth over the victim's y N
mouth?
13. When the attacker's car left, did a red car follow? Y N
14. You've seen the younger man was tall? y N
15. And would you say he was clean shaved? y N
16. A bus arrived up the road shortly before the attack, Y N
didn't it?
17. And you've heard that the victim shouted out? y N
18. The older man had a ring on his finger, didn't he? y N
19. The attacker's car had four doors, didn't it? Y N
20. You've seen the younger man's hair was receding? Y N
21. It's true isn't it that the victim's bag fell to the y N
ground?
22. And you've seen the man with the buggy watching Y N
from across the road?
23. Would you say that the victim struggled? y N
24. Another woman posted a letter into the yellow box, Y N
didn't she?
25. The woman who walked past the bus stop had two Y N
bags, didn't she?
26. And you've seen that both men had darktrousers Y N
on?
27. The car the attacker's arrived in was silver, wasn't y N
it?
28. During the attack, the victim fell to the ground, Y N
didn't she?
29. Would you say the other woman who checked the Y N
timetable had short hair?
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30. Did the younger man have a moustache? Y N
31. Would you say both men were wearing jeans? Y N
32. You've seen the gun's long barrel? Y N
33. The younger man, he wore glasses didn't he? Y N
34. And you've seen his light green shirt? Y N
35. And the older man's black coat? y N
36. Did the other woman say the time was a quarter-to Y N
one?
37. Did the victim walk toward the car when it pulled Y N
up?
38. Did a mirror fall to the ground during the attack? y N
39. You've seen the gang consisted of two men? Y N
40. Did the older man have baseball shoes on? Y N
41. And you've heard the older man speak to the y N
victim?
42. And pull a gun from his belt? Y N

*Note: Bold YIN denotes correct answer
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APPENDIX 3: Negative Feedback Interview 1

Negative Feedback Response Conf
(YIN)

1. Were three red cars parked opposite the bus y N
stop?

2. Did the younger man have gloves on? Y N

3. You've seen that the older man was shaven? y N
Think again, the older man was he shaven? Y N --------

4. And it's true the driver wore glasses? y N
Think about that answer, was the driver wearing Y N --------
glasses?

5. The older man, he had a watch on his wrist, y N
didn't he? --------
Consider your answer carefully, did he have a Y N
watch on?

6. The men spoke to each other during the attack, Y N
didn't they? --------

Try and be more accurate, did the men speak to y N
each other?

7. The car driver left the engine running during the y N
attack didn't he? --------
Think back to the event, was the engine left Y N
running?

8. The attacker's car turned out of the junction Y N
almost opposite didn't it? --------
Think again, did the car turn out of the junction Y N
opposite?

9. You've seen that the getaway car was a saloon? y N
Try and be more accurate, the car used was it a Y N --------
saloon?

10. And the victim was pushed into the back of that y N
car, wasn't she? --------
Try harder to remember, was the victim pushed into Y N
the back of that car?

11. Would you say that two women looked on at the y N
attack?
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12. Did the younger man put a cloth over the y N
victim's mouth?

13. When the attacker's car left, did a red car Y N
follow?

14. You've seen the younger man was tall? y N
Now think back to the event, was the young man Y N --------
tall?

15. And would you say he was clean shaved? y N

16. A bus arrived up the road shortly before the y N
attack, didn't it?

Try to be more accurate, did a bus arrive up the y N --------
road shortly before the attack?

17. And you've heard that the victim shouted out? y N --------
Think again, did the victim shout out? y N

18. The older man had a ring on his finger, didn't y N
he?

Think carefully about your answer, did he have a y N --------
ring on?

19. The attacker's car had four doors, didn't it?
Try and be more accurate, did the car have four Y N
doors? Y N --------

20. You've seen the younger man's hair was Y N
receding?

It's important you are correct, was the young man's Y N --------
hair receding?

21. It's true isn't it that the victim's bag fell to the
ground? y N

Think back to the event, did her bag fall to the
ground? Y N --------

22. And you've seen the man with the buggy Y N
watching from across the road?

Think again, did the man with the buggy watch? y N --------

23. Would you say that the victim struggled? y N

24. Another woman posted a letter into the yellow Y N
box, didn't she?

Try harder to remember, did the woman post a y N --------
letter into the yellow box?
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25. The woman who walked past the bus stop had Y N
two bags, didn't she?

Try to be more accurate, did the woman who Y N --------
walked past the bus stop have two bags?

26. And you've seen both men had dark trousers Y N
on?

Think again, did both men have dark trousers on? Y N --------

27. The car the attacker's arrived in was silver, y N
wasn't it?

Think carefully about your answer, was the car y N --------
silver?

28. During the attack, the victim fell to the ground, Y N
didn't she?

Think back to the event, did the victim fall to the y N --------
ground?

29. Would you say the other woman who checked Y N
the timetable had short hair?

30. Did the younger man have a moustache? Y N

31. Would you say both men were wearing jeans? Y N

32. You've seen the gun's long barrel? Y N
Try to be more accurate, was the gun's barrel long? Y N --------

33. The younger man, he wore glasses didn't he? Y N
Try harder to remember, the younger man did he y N --------
have glasses on?

34. And you've seen his light green shirt? Y N
It's important you are correct, was his shirt light Y N --------
green?

35. And the older man's black coat? y N
Think again, the older man's coat was it black? Y N --------

36. Did the other woman say the time was a Y N
quarter-to one?

37. Did the victim walk toward the car when it Y N
pulled up?

38. Did a mirror fall to the ground during the y N
attack?
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39. You've seen the gang consisted of two men? Y N
Think carefully about your answer, did the gang
consist of two men? y N --------

40. Did the older man have baseball shoes on? Y N

41. And you've heard the older man speak to the y N
victim?
Try to be more accurate, did the older man speak to Y N
her? --------

42. And pull a gun from his belt? Y N
Think again, did he pull a gun/rom his belt? y N

--------

*Note: Bold YIN denotes correct answer
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APPENDIX 4: Control Interview 2

Control Response Conf
(YIN)

1. When the attack occurred was it daylight? Y N

2. Would you say that the weather was fme? Y N

3. Did two men carry out the attack on the victim? Y N

4. Did the victim's bag fall to the ground during the attack? Y N

5. Would you say that the older man's coat was black? Y N

6. Did the victim shout out during the attack? Y N

7. Would you say that the victim struggled? Y N

8. Did the older man speak to the victim? Y N

9. Did the victim almost fall to the ground during the attack? Y N

10. Did the younger man put a cloth over the victim's mouth? Y N

11. Were three red cars parked opposite the bus stop? Y N

12. And would you say the younger man was tall? Y N

13. Did a mirror fall to the ground during the attack? Y N

14. Did another woman post a letter into the yellow box? y N

15. Did a bus arrive up the road shortly before the attack? Y N

16. Would you say the younger of the men did not have a Y N
moustache?

17. Did the woman who walked past the bus stop have two y N
bags?

18. And the older man was he clean shaved? Y N

19. Would you say the men did not speak to each other Y N
during the attack?
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20. Did the other woman who checked the timetable have y N
short hair?

21. And did another woman say that the time was a quarter-to Y N
one?

22. Was the attacker's car silver? y N

23. And would you say that this car had four doors? y N

24. Did this car turn out of the junction almost opposite? y N

25. And the younger man was he clean shaved? y N

26. Was a gun used in the attack? y N

27. When the attacker's car left did a red car follow? y N

28. Would you say the younger of the men was not wearing y N
glasses?

29. Was the younger man wearing baseball shoes? y N

30. Did the victim walk toward the car as it pulled up? y N

31. Did the victim have long hair? y N

32. Would you say the older man was going bald? y N

33. Were both of the men wearing dark trousers? y N

34. Would you say both men's trousers were jeans? y N

35. Would you say neither of the men hit the victim during y N
the attack?

36. And did the older man pull the gun from his belt? y N

37. Did the older man show the victim an identity card? y N

38. Did the driver who waited in the car wear glasses? y N

*Note: Bold YIN denotes correct answer
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APPENDIX 5: Lawyerese Interview 2

Lawyerese Response Conf
(YIN)

1. Now, it would be fair to say that when the attack occurred Y N
it was daylight?

2. And that to your best recollection the weather was fine? Y N

3. Do you also remember that two men carried out the attack Y N
on the victim?

4. And that during the attack the victim's bag fell to the Y N
ground?

5. And you would agree that the older man's coat was black? Y N

6. And do you recall that the victim shouted out during the Y N
attack?

7. Do you recall that the victim struggled? Y N

8. And it would be fair to say also that the older man spoke to Y N
the victim?

9. And you would agree that during the attack the victim did Y N
not fall to the ground completely?

10. And do you remember the younger man putting a cloth Y N
over the victim's mouth?

11. Can you remember three red cars parked opposite the bus Y N
stop?

12. To your best recollection, the younger man was tall, Y N
wasn't he?

13. And you remember a mirror fell to the ground during the Y N
attack?

14. And it's true isn't it that another woman posted a letter y N
into the yellow box?

15. And do you remember that a bus arrived up the road Y N
shortly before the attack?
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16. Do you accept the younger man did not have a y N
moustache?

17. Do you recall that the woman who walked past the bus y N
stop had two bags?

18. And do you also remember that the older man was clean y N
shaved?

19. You would agree ... that the men did not speak to each y N
other during the attack?

20. The other woman who checked the timetable she had Y N
short hair, didn't she?

21. And you do recall that another woman said that the time y N
was a quarter-to-one?

22. Can you remember the attacker's car was silver? Y N

23. Wouldn't it also be correct to say that this car had four Y N
doors?

24. And do you remember that car turned out of the junction Y N
almost opposite prior to the attack?

25. And do you recall that the younger man was also clean y N
shaved?

26. You would agree that a gun was used in the attack? y N

27. And do you remember that when the attacker's car left a Y N
red car followed?

28. You would accept that the younger of the men was not Y N
wearing glasses, wouldn't you?

29. Itwould be fair to say wouldn't it that the younger of the y N
men was wearing baseball shoes?

30. Its true that the victim walked toward the car as it pulled Y N
up isn't it?

31. And you would agree that the victim's hair was long? y N
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32. Do you recall that the older man was going bald? y N

33. And it's right isn't it that you've seen both men were Y N
wearing dark trousers?

34. And do you remember these trousers were jeans? y N

35. You would agree though that during the attack neither of y N
the men hit the victim?

36. And you remember the older man pulled the gun from his Y N
belt?

37. Prior to the attack can you remember the older man y N
showing the victim an identity card?

38. And to your best recollection do you recall the driver who Y N
waited in the car was wearing glasses?

*Note: Bold YIN denotes correct answer
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APPENDIX 6: Lawyerese with Negative Feedback Interview 2

Lawyerese with Negative Feedback Response Conf
(YIN)

1. Now, it would be fair to say that when the attack occurred it Y N
was daylight?
Is it possible that it was daylight?

2. And that to your best recollection the weather was fme? Y N
Do you accept that the weather could have possibly beenfine?

3. Do you also remember that two men carried out the attack Y N
on the victim?
Is it possible that you're mistaken and that two men were the
perpetrators?

4. And that during the attack the victim's bag fell to the Y N
ground?
Do you accept it's possible the victim's bag didfall to the
ground?

5. And you would agree that the older man's coat was black? Y N
Is it possible you're mistaken and his coat was actually black?

6. And do you recall that the victim shouted out during the Y N
attack?
Would you accept the possibility that she did shout out?

7. Do you recall that the victim struggled? Y N
Is it possible that she was struggling and you are mistaken
about that?

8. And it would be fair to say also that the older man spoke to Y N
the victim?
Is it possible that the older man did speak to the victim?

9. And you would agree that during the attack the victim did Y N
not fall to the ground completely?
Is it possible she didn 'tfall to the ground completely?

10. And do you remember the younger man putting a cloth Y N
over the victim's mouth?
Would you accept that he could have put a cloth over her
mouth and you're mistaken?
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11. Can you remember three red cars parked opposite the bus y N
stop?
Do you accept it is possible that there were three red cars
parked opposite the bus stop?

12. To your best recollection, the younger man was tall, wasn't y N
he?
It's possible he was tall though and you're mistaken?

13. And you remember a mirror fell to the ground during the Y N
attack?
Is it possible that a mirror didfall to the ground at that time?

14. And it's true isn't it that another woman posted a letter into y N
the yellow box?
Is it possible that she posted the letter into the yellow box?

15. And do you remember that a bus arrived up the road y N
shortly before the attack?
Is it possible that you're mistaken and a bus did arrive up the
road?

16. Do you accept the younger man did not have a moustache? y N
Do you accept it's possible that the younger man may have had
a moustache?

17. Do you recall that the woman who walked past the bus y N
stop had two bags?
Is it at all possible that she had two bags?

18. And do you also remember that the older man was clean y N
shaved?
Is it possible he was actually clean shaved?

19. You would agree ... that the men did not speak to each Y N
other during the attack?
Do you accept that it is possible they didn't speak to each other
and you're mistaken?

20. The other woman who checked the timetable she had short Y N
hair, didn't she?
Do you accept the possibility that her hair could have been
short?

21. And you do recall that another woman said that the time y N
was a quarter-to-one?
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But it's possible that she might have said the time was a
quarter-to one?

22. Can you remember the attacker's car was silver? y N
Is it possible it was silver?

23. Wouldn't it also be correct to say that this car had four y N
doors?
Isn't it possible it had four doors and you're mistaken?

24. And do you remember that car turned out of the junction y N
almost opposite prior to the attack?
It is possible that the car turned out of that junction though?

25. And do you recall that the younger man was also clean y N
shaved?
Is it a possibility that he was clean shaved?

26. You would agree that a gun was used in the attack? y N
Do you accept it is possible that a gun was used?

27. And do you remember that when the attacker's car left a Y N
red car followed?
Do you accept it's possible that a red car followed when the
attacker's car left?

28. You would accept that the younger of the men was not Y N
wearing glasses, wouldn't you?
Is it possible you're mistaken and he wasn't wearing glasses?

29. It would be fair to say wouldn't it that the younger of the y N
men was wearing baseball shoes?
Do you accept it's possible you may be mistaken and he was
wearing baseball shoes?

30. Its true that the victim walked toward the car as it pulled Y N
up isn't it?
It is possible she walked toward the car though?

31. And you would agree that the victim's hair was long? y N
Do you accept her hair could have possibly been long?

32. Do you recall that the older man was going bald? y N
It's possible he was going bald though?
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33. And it's right isn't it that you've seen both men were Y N
wearing dark trousers?
You could be mistaken and it's possible then that both trousers
were dark?

34. And do you remember these trousers were jeans? y N
But it's possible these trousers were actually jeans?

35. You would agree though that during the attack neither of y N
the men hit the victim?
Do you accept that it is possible neither of the men hit the
victim?

36. And you remember the older man pulled the gun from his Y N
belt?
Is it possible he pulled the gunfrom his belt?

37. Prior to the attack can you remember the older man y N
showing the victim an identity card?
Do you accept it's possible he showed her an identity card?

38. And to your best recollection do you recall the driver who y N
waited in the car was wearing glasses?
Is it possible the driver had glasses on?

*Note: Bold YIN denotes correct answer
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APPENDIX 7: Questionnaire (including Fear of Negative Evaluation
Scale and Social Distress Scale; Part 1,Discomfort
Scale; Part 2, and Self-rating Scales)

QUESTIONNAIRE

PART 1:

Read each item carefully and decide the degree to which the statement is
characteristic or true of you. Then place a number between "I" and "5" in
the space according to the following scale.

1 = The statement is NOT characteristic of me.
2 = The statement is SLIGHTLY characteristic of me.
3 = The statement is MODERATELY characteristic of me.
4 = The statement is VERY characteristic of me.
5 = The statement is EXTREMELY characteristic of me.

__ 1. I am unconcerned even if! know people are forming an
unfavourable impression of me

__ 2. I am not afraid that people will find fault with me
3. I often find social occasions upsetting

__ 4. I usually feel calm and comfortable at social occasions
__ 5. When I am talking to someone I do not worry about what they

might be thinking about me
6. I often feel nervous or tense in casual get-togethers in which

both sexes are present
__ 7. I am usually nervous with people unless I know them well

8. I am usually worried about what kind of impression I make
__ 9. I usually feel uncomfortable when I am in a group of people I

don't know
__ 10. I usually feel relaxed when I meet someone for the first time

11. If! know someone is judging me, it has little effect on me
-- 12. I often feel on edge when I am with a group of people=13. I often worry that I will say or do the wrong things
__ 14. I find it easy to relax with other people
__ 15. I worry about what people will think of me even when I know it

doesn't matter
16. I feel relaxed even in unfamiliar social situations= 17. I am frequently afraid of other people noticing my shortcomings

__ 18. I rarely worry about what kind of impression I am making on
someone

19. It is easy for me to relax when I am with strangers=20. I am afraid others will not approve of me
__ 21. Other people's opinions do not bother me

22. I am usually at ease when talking to someone of the opposite
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sex
__ 23. I usually feel relaxed when I am with a group of people
__ 24. Being introduced to people makes me tense and nervous
__ 25. Sometimes I think I am too concerned with what other people

think of me
__ 26. I am seldom at ease in a large group of people

PART2:

Again read each item carefully and decide the degree to which the
statement was characteristic or true of you in this situation. Then place a
number between" 1" and "5" in the space according to the following scale.

1= The statement is NOT characteristic of me.
2 = The statement is SLIGHTLY characteristic of me.
3 = The statement is MODERATELY characteristic of me.
4 = The statement is VERY characteristic of me.
5 = The statement is EXTREMELY characteristic of me.

__ 1. I felt calm and able to answer questions comfortably

__ 2. At times I felt under pressure

__ 3. I was often not confident about the answers to the questions

__ 4. I did not feel tense or nervous about answering the questions

5. I was relieved when the interview had finished

__ 6. I was confident in my memory ability

PART 3:

On the following scale please circle the number that most accurately
describes the way you felt/feel about yourself

1. How accurate do you think you were?

2 3
Moderately
Accurate

1
Extremely
Inaccurate

4
Very

Accurate

5
Extremely
Accurate

A little
Inaccurate
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2. How confident were you in your performance?

1 2 3 4 5
Not at all A little Moderately Very Extremely
Confident Confident Confident Confident Confident

3. How good a witness do you think you were?

1 2 3 4 5
Extremely Slightly Moderately Very Extremely

Poor Poor Good Good Good

4. How happy would you be to give evidence in court?

4
Very
Happy

3
Moderately
Happy

5
Extremely
Happy

1
Not at all
Happy

2
A little

Unhappy

5. How well do you think you would cope with giving evidence in court?

4
Very
Well

3
Moderately

Well
5

Extremely
Well

1
Not at all

Well

2
A little
Well

6. How good a witness do you think you would be in court?

3
Moderately

Good

4
Very
Good

2
Slightly
Poor

5
Extremely

Good

1
Extremely

Poor

Thank you for your co-operation in this study. Your time and efforts
are very much appreciated.
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APPENDIX 8: Control Interview 3

Control Response Conf
(YIN)

1. When the attack occurred was it daylight? Y N

2. Would you say that the weather was fine? Y N

3. Did two men carry out the attack on the victim? Y N

4. Did the victim's bag fall to the ground during the attack? Y N

5. Would you say that the older man's coat was black? Y N

6. Did the victim shout out during the attack? Y N

7. Would you say that the victim struggled? Y N

8. Did the older man speak to the victim? Y N

9. Did the victim almost fall to the ground during the attack? Y N

10. Did the younger man put a cloth over the victim's mouth? Y N

11. Were three red cars parked opposite the bus stop? Y N

12. And would you say the younger man was tall? Y N

13. Did a mirror fall to the ground during the attack? Y N

14. Did the victim have trousers on? y N

15. Did a bus arrive up the road shortly before the attack? Y N

16. Would you say the younger of the men did not have a Y N
moustache?

17. Did the gun have a long barrel? y N

18. And the older man was he clean shaved? Y N

19. Would you say the men did not speak to each other during Y N
the attack?

20. Did the younger man point the gun at the witness? y N
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21. And did another woman say that the time was a quarter-to Y N
one?

22. Was the attacker's car silver? y N

23. Did the victim have glasses on? y N

24. Did the victim have her hair down? y N

25. And the younger man was he clean shaved? y N

26. Was a gun used in the attack? y N

27. Did the woman who posted the letter have a dress on? y N

28. Would you say the younger of the men was not wearing y N
glasses?

29. Was the younger man wearing baseball shoes? y N

30. Did the younger of the men hit the victim during the y N
attack?

31. Did the victim have long hair? y N

32. Would you say the older man was going bald? y N

33. When the attacker's car left, did a police car follow? y N

34. Was the younger man's coat black? y N

35. Would you say neither of the men hit the victim during y N
the attack?

36. Did the younger man speak to the victim? y N

37. Did the older man show the victim an identity card? y N

38. Did the driver who waited in the car wear glasses? y N

* Note: Bold YIN denotes correct answer
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APPENDIX 9: Lawyerese Interview 3

Lawyerese Response Conf
(YIN)

1. Now, it would it be fair to say that when the Y N
attack occurred it was daylight?

2. And that to your best recollection the weather Y N
was fine?

3. Do you also remember that two men carried Y N
out the attack on the victim?

4. And that during the attack the victim's bag Y N
fell to the ground?

5. And you would agree that the older man's Y N
coat was black?

6. And do you recall that the victim shouted out Y N
during the attack?

7. Do you recall that the victim struggled? Y N

8. And it would be fair to say also that the older Y N
man spoke to the victim?

9. And you would agree that during the attack y N
the victim did not fall to the ground completely?

10. And do you remember the younger man Y N
putting a cloth over the victim's mouth?

11. Can you remember three red cars parked Y N
opposite the bus stop?

12. To your best recollection, the younger man Y N
was tall, wasn't he?

13. And you remember a mirror fell to the y N
ground during the attack?

14. If! said to you the victim was wearing y N
trousers this is something you would agree with
isn't it?
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15. And do you remember that a bus arrived up y N
the road shortly before the attack?

16. Do you accept that the younger man did not y N
have a moustache?

17. You do remember that the gun had a long Y N
barrel?

18. And do you also remember the older man y N
was clean shaved?

19. Would you agree ... that the men did not y N
speak to each other during the attack?

20. The younger man pointed the gun at the Y N
witness didn't he?

21. And do you recall that another woman said y N
the time was a quarter-to one?

22. Can you remember the attacker's car was Y N
silver?

23. And it's true isn't it that the victim was y N
wearing glasses?

24. Do you recall that the victim's hair was Y N
down?

25. And do you recall that the younger man was Y N
also clean shaved?

26. You would agree that a gun was used in the y N
attack?

27. Do you remember that the woman who Y N
posted the letter had a dress on?

28. You would accept that the younger of the y N
men was not wearing glasses, wouldn't you?

29. It would be fair to say wouldn't it that the y N
younger of the men was wearing baseball shoes?
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30. And isn't it also true that the younger man Y N
hit the victim?

31. And would you agree that the victim's hair y N
was long?

32. Do you recall that the older man was going y N
bald?

33. Isn't it also correct that when the attacker's y N
car left a police car followed?

34. And do you remember the younger man's Y N
coat was black?

35. You would agree though that during the y N
attack neither of the men hit the victim?

36. Do you recall the younger man spoke to the Y N
victim?

37. Prior to the attack can you remember the y N
lder man showing the victim an identity card?

38. And to your best recollection do you recall y N
the driver who waited in the car was wearing
glasses?

* Note: Bold YIN denotes correct answer
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APPENDIX 10: Lawyerese with Negative Feedback 3

Lawyerese with Negative Feedback Response Conf
(YIN)

1. Now, it would it be fair to say that when the Y N
attack occurred was it daylight?
Is it possible that it was daylight?

2. And that to your best recollection the weather Y N
was fine?
Do you accept that the weather could have
possibly been fine?

3. Do you also remember that two men carried Y N
out the attack on the victim?
Is it possible that you're mistaken and that two
men were the perpetrators?

4. And that during the attack the victim's bag fell Y N
to the ground?
Do you accept it's possible the victim's bag did
fall to the ground?

5. And you would agree that the older man's Y N
coat was black?
Is it possible you're mistaken and his coat was
actually black?

6. And do you recall that the victim shouted out Y N
during the attack?
Would you accept the possibility that she did
shout out?

7. Do you recall that the victim struggled? Y N
Is it possible that she was struggling and you are
mistaken about that?

8. And it would be fair to say also that the older Y N
man spoke to the victim?
Is it possible that the older man did speak to the
victim?

9. And you would agree that during the attack Y N
the victim did not fall to the ground completely?
Is it possible she didn 'tfall to the ground
completely?
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10. And do you remember the younger man Y N
putting a cloth over the victim's mouth?
Would you accept that he could have put a cloth
over her mouth and you're mistaken?

11. Can you remember three red cars parked y N
opposite the bus stop?
Do you accept it is possible that there were three
red cars parked opposite the bus stop?

12. To your best recollection, the younger man Y N
was tall, wasn't he?
It's possible he was tall though and you're
mistaken?

13. And you remember a mirror fell to the y N
ground during the attack?
Is it possible that a mirror didfall to the ground
at that time?

14. Ifl said to you the victim was wearing y N
trousers this is something you would agree with
isn't it?
Could it be possible that she was actually
wearing trousers and that you are mistaken?

15. And do you remember that a bus arrived up y N
the road shortly before the attack?
Is it possible that you're mistaken and a bus did
arrive up the road?

16. Do you accept the younger man did not have y N
a moustache?
Do you accept it's possible that the younger man
may have had a moustache?

17. It's true isn't it that the gun had a long y N
barrel?
Is it at all possible the gun had a long barrel?

18. And do you also remember that the older y N
man was clean shaved?
Is it possible he was actually clean shaved?

19. You would agree ... that the men did not Y N
speak to each other during the attack?
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Do you accept that it is possible they didn't
speak to each other and you're mistaken?

20. The younger man pointed the gun at the y N
witness didn't he?
Is it possible that the younger man did point the
gun at the witness?

21. And you do recall that another woman said y N
that the time was a quarter-to-one?
But it's possible that she might have said the
time was a quarter-to one?

22. Can you remember the attacker's car was Y N
silver?
Is it possible it was silver?

23. And it's true isn't it that the victim was y N
wearing glasses?
Is it at all possible she was wearing glasses?

24. Do you recall that the victim's hair was y N
down?
Is it possible her hair was actually down?

25. And do you recall that the younger man was Y N
also clean shaved?
Is it a possibility that he was clean shaved?

26. You would agree that a gun was used in the y N
attack?
Do you accept it is possible that a gun was used?

27. Do you remember that the woman who Y N
posted the letter had a dress on?
Do you accept she may have possibly had a
dress on?

28. You would accept that the younger of the y N
men was not wearing glasses, wouldn't you?
Is it possible you're mistaken and he wasn't
wearing glasses?

29. It would be fair to say wouldn't it that the y N
younger of the men was wearing baseball shoes?
Do you accept it's possible you may be mistaken
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and he was wearing baseball shoes?

30. And isn't it also true that the younger man hit y N
the victim?
Is it possible that he did hit her?

31. And you would agree that the victim's hair y N
was long?
Do you accept her hair could have possibly been
long?

32. Do you accept the older man was going y N
bald?
Is it possible he was going bald?

33. Isn't it also correct that when the attacker's y N
car left a police car followed?
It is possible a policefollowed the attacker's car
when it left though and you are mistaken about
this?

34. And do you remember the younger man's Y N
coat was black?
Is it possible that it was actually black?

35. You would agree though that during the y N
attack neither of the men hit the victim?
Do you accept that it is possible neither of the
men hit the victim?

36. Do you recall the younger man spoke to the Y N
victim?
It is possible he spoke to her though?

37. Prior to the attack can you remember the y N
older man showing the victim an identity card?
Do you accept it's possible he showed her an
identity card?

38. And to your best recollection do you recall y N
the driver who waited in the car was wearing
glasses?
Is it possible the driver had glasses on?

* Note: Bold YIN denotes correct answer
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APPENDIX 11: Jurors' Perception's Questionnaire

QUESTIONNAIRE

Contact - email/telAge Dept.lStudy/OccupationName

Please read the following questions in tum and decide, on the scale following
each question, the response that you feel most accurately reflects your
experience of the taped interview you have just heard.

l. How ACCURATE do you think the witness was?

3
Moderately
Accurate

4
Very

Accurate

5
Extremely
Accurate

5
Extremely
Confident

5
Extremely
Stressed

5
Extremely

Good

5
Extremely

Fair

Extremely
Inaccurate

2
A little

Inaccurate

2. How CONFIDENT do you think the witness was?

2
A little

Confident

3
Moderately
Confident

4
Very

Confident
Not at all
Confident

3. How STRESSED do you think the witness was?

2
A little
Stressed

3
Moderately
Stressed

4
Very

Stressed
Not at all
Stressed

4. How GOOD a witness do you think the witness actually was?

2
Slightly
Poor

3
Moderately

Good

4
Very
Good

Extremely
Poor

5. How FAIR do you think the questioning was?

3
Moderately

Fair

2
A little
Fair

4
Very
Fair

Not at all
Fair
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APPENDIX 14: Scoring Rules for Clustering and Switching (FAS)

For each protocol, three scores were calculated, including the total number of

words generated, mean cluster size, and number of switches.

Total number of correct words generated This was calculated as the

sum of all words produced, excluding errors and repetitions.

Mean cluster size. Cluster size was counted starting with the second

word in a cluster. That is, a single word was given a cluster size ofO, two

words had a cluster size of 1, three words had a cluster size of 2, and so on.

The mean cluster size was computed for the three phonemic trials.

Number of switches. This was calculated as the total number of

transitions between clusters, including single words, for the three phonemic

trials combined.

Phonemic Fluency: Clusters on phonemic fluency trials consisted of

successively generated words that shared any of the following phonemic

characteristics:

First letters: words beginning with same first two letters, such as arm

and art.

Rhymes: words that rhyme, such as sand and stand.

First and last sounds: words differing only by a vowel sound,

regardless of the actual spelling, such as sat, seat, soot, sight, and sought.

Homonyms: Words with two or more different spellings, such as some

and sum.
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APPENDIX 20: Key to measures contained in Appendices 12-13
and 15-19

Appendices 12-13 and 15-19

discmft

the

distress

caall

caeasy

camod

cadiff

nocorall

ncreay

ncrmod

nocrdif

xconfall

xcoesy

xcomod

xcodiff

accy

gdwtns

perfco

evidcrt

Scale; measure of discomfort at retrieval

Scale; measure of fear of negative evaluation

Scale; measure of social distress

Within-subjects confidence-accuracy correlation for overall
interview

Within-subjects confidence-accuracy correlation for easy items

Within-subjects confidence-accuracy correlation for moderate
items

Within-subjects confidence-accuracy correlation for difficult
items

Number correct for overall interview

Number correct for easy items

Number correct for moderate items

Number correct for difficult items

Mean confidence for overall interview

Mean confidence for easy items

Mean confidence for moderate items

Mean confidence for difficult items

Self-report; how accurate they thought they were

Self-report; how good a witness they thought they were

Self-report; how confident they were in their performance

Self-report; how happy they would be to give evidence in court
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copecrt

gdwitcrt

hitsall

hitsdiff

flsalmall

flsalmdif

%accall

%accdif

accS

acc6

confS

conf6

caallS

caeasyS

caeasy6

camodS

camod6

cadiffS

cadiff6

discft5

discft6

Self-report; how well they thought they might cope with giving
evidence in court

Self-report; how good a witness they thought they would be in
court

Hits for overall interview

Hits for difficult items

False-alarms for overall interview

False-alarms for difficult items

Percentage accuracy for overall interview

Percentage accuracy for difficult items

Accuracy for overall interview at S minutes

Accuracy for overall interview at 6 months

Confidence for overall interview at 5 minutes

Confidence for overall interview at 6 months

Within-subjects confidence-accuracy correlation for overall
interview at 5 minutes

Within-subjects confidence-accuracy correlation for easy items
at 5 minutes

Within-subjects confidence-accuracy correlation for easy items
at 6 months

Within-subjects confidence-accuracy correlation for moderate
items at 5 minutes

Within-subjects confidence-accuracy correlation for moderate
items at 6 months

Within-subjects confidence-accuracy correlation for difficult
items at 5 minutes

Within-subjects confidence-accuracy correlation for overall
interview at 6 months

Scale; measure of discomfort at retrieval at 5 minutes

Scale; measure of discomfort at retrieval at 6 months
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switches

totwfas

xclusfas

acceasy5

acceasy6

accmod5

accmod6

accdiffS

accdiff6

coneasy5

coneasy6

conmd5

conmd6

condifS

condif6

cocoa1l5

cocoa1l6

cocoesy5

cocoesy6

ccomod5

ccomod6

cocodifS

cocodif6

coina1l5

Mean number of switches on FAS (phonemic)

Mean total word score on FAS (phonemic)

Mean cluster score on FAS (phonemic)

Accuracy for easy items at 5 minutes

Accuracy for easy items at 6 months

Accuracy for moderate items at 5 minutes

Accuracy for moderate items at 6 months

Accuracy for difficult items at 5 minutes

Accuracy for difficult items at 6 months

Confidence for easy items at 5 minutes

Confidence for easy items at 6 months

Confidence for moderate items at 5 minutes

Confidence for moderate items at 6 months

Confidence for difficult items at 5 minutes

Confidence for difficult items at 6 months

Confidence in correct answers for overall interview at 5
minutes

Confidence in correct answers for overall interview at 6 months

Confidence in correct answers for easy items at 5 minutes

Confidence in correct answers for easy items at 6 months

Confidence in correct answers for moderate items at 5 minutes

Confidence in correct answers for moderate items at 6 months

Confidence in correct answers for difficult items at 5 minutes

Confidence in correct answers for difficult items at 6 months

Confidence in incorrect answers for overall interview at 5
minutes
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coina1l6

cinesy5

cinesy6

coinmd5

coinmd6

coindif5

coindif6

sracc5

sracc6

srconp5

srconp6

srgdwt5

srgdwt6

srcopct5

srcopct6

srevdct5

srevdct6

srgdwtct5

Confidence in incorrect answers for overall interview at 6
months

Confidence in incorrect answers for easy items at 5 minutes

Confidence in incorrect answers for easy items at 6 months

Confidence in incorrect answers for moderate items at 5
minutes

Confidence in incorrect answers for moderate items at 6
months

Confidence in incorrect answers for difficult items at 5 minutes

Confidence in incorrect answers for difficult items at 6 months

Self-report; how accurate they thought they were at 5 minutes

Self-report; how accurate they thought they were at 6 months

Self-report; how confident they were in their performance at 5
minutes

Self-report; how confident they were in their performance at 6
months

Self-report; how good a witness they thought they were at 5
minutes

Self-report; how good a witness they thought they were at 6
months

Self-report; how well they thought they might cope with giving
evidence in court at 5 minutes

Self-report; how well they thought they might cope with giving
evidence in court at 6 months

Self-report; how happy they would be to give evidence in court
at 5 minutes

Self-report; how happy they would be to give evidence in court
at 6 months

Self-report; how good a witness they thought they would be in
court at 5 minutes
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srgdwtct6 Self-report; how good a witness they thought they would be in
court at 6 months
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withholding information a suitable subsample of the prospective participants should be consulted
to assess how these procedures may be received. It should be emphasised that, the withholding of
information from, and the misleading of participants, are unacceptable if the participants are
likely to object or show unease once debriefed.

Debriefing
In studies in which the participants are aware that they have taken part in an investigation the
investigator should clearly and sincerely offer to a) answer participants' questions with regard to
the nature of the research, and b) discuss with the participants their experience of the research to
monitor any unforseen negative effects and misconceptions.

Withdrawal from the investigation
In studies in which the participants are aware that they are involved in an investigation, they must
be told at the onset that they have a right to withdraw at any time regardless of whether payment
or other inducement has been offered. Participants should also be informed that they may refuse
to comply with any aspect of the research should they wish (for example, they may refuse to
answer certain questions).

Confidentiality
Subject to the requirements of legislation, including the Data Protection Act, information
obtained about a participant during an investigation is confidential unless the participant has
agreed otherwise in advance.

Protection of participants
Investigators have a primary responsibility to protect participants from physical and mental harm
during the investigation. Typically the risk of harm must be no greater than an average person
might encounter in his or her normal life. Participants must be asked about any factors in the
procedures that might present risks for them, such as a pre-existing medical condition, and must
be advised of any special action they should take to avoid such risk. When the procedures are
deemed to bear risks greater than those encountered in ordinary life, the investigator must obtain
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