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Abstract

This study draws on the concept of ‘regulatory space’ to analyse the evolution of
financial regulation of professional football clubs in England over the past 30 years. It
begins by setting out the institutional context and in particular, the internal
governance structure of the Football Association. It then discusses three periods that
demonstrate how the regulatory environment is characterised and shaped by
different organisations, particularly the football authorities. It concludes by arguing
that appropriate financial regulation is unlikely to occur under the following four
circumstances: where internal governance structures of regulatory bodies are
constituted in such a way as to inhibit the process of decision-making; where
powerful actors maintain control of significant financial resources and have a desire
to limit financial regulation; where minor actors do not have sufficient power and

leverage; and where the government is unwilling to intervene and use legislation.
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Introduction

The study of economic regulation involves understanding the balance or trade-off
between the freedom of private ownership of production and the imposition of limits
on the exercise of these freedoms.' For a large part of the twentieth century
economies within capitalist societies have been characterised by a high degree of
state intervention with regulation seen as part of the management role of the state.?
Over the last 30 years however concerns over the regulatory role of the state has
been a key point of debate on how to manage and develop successful economic
activities and industries. During the 1980s increasing concern over the role of
government led to the encouragement of market competition and a reduced
regulatory role.®> This decade was symbolized by a change in the “intellectual
climate” leading to financial market liberalization, the deregulation of capital markets,
and the privatisation of state industries.® Within the UK privatisation has been
accompanied by the establishment of a regulatory body as part of each privatisation
act, demonstrating that regulation is an important aspect of the relationship between

business and government.®

In the 1990s there was a move towards re-regulation, characterised by the creation
of specialist self-regulatory agencies of the state, although this led to fragmentation.®
More recently, the regulatory debate has been re-ignited following the global
financial crisis. This aligns with Hancher and Moran’s argument that crisis serves to
stimulate the debate for change and the search for alternative regulatory
arrangements.” For Hancher and Moran regulation was best understood through the

concept of ‘regulatory space’: rather than conceptualising regulation as the division



between public authority versus private interest, the regulatory space refers to the
environment in which many different social actors inhabit. Regulatory space is
therefore available for occupation; it can be divided unevenly amongst major and
minor actors within the regulatory process; and that it can apply at a macro-
economic level and at a micro level in relation to industry sectors.? To understand
the nature of the regulatory space there is a need to consider relationships and
interactions amongst the key actors within the regulatory process, the resources
used and the distribution of resources between different institutions. These
relationships are instrumental in shaping the regulatory process, demonstrating the
importance of political processes involving the contests for power, authority, and
legitimacy amongst stakeholders such as commercial organisations, regulatory
bodies, and the government. Indeed, Sharrat et al state that “both major and minor
actors vie for occupancy and power over processes and outcomes”.® Regulation can
therefore be conceived as a dynamic and subjective process rather than comprising
of compliance with rules and procedures.® Conceptualizing regulation as a shared
activity amongst actors across the private and public sectors is reflective of the

European contribution to academic study, contrasting with the North American

approach that has continued to focus at the level of regulatory agencies.*

Understanding the relationships amongst actors within the regulatory space provides
an insight into how each stakeholder may or may not attempt to gain influence over
the distribution of power and to shape the regulatory agenda to suit their own
interests. This, it has been argued, is critical to understanding the control of
regulatory space.'? In such circumstances it has been argued that the organisations,

if unable to resist regulation, will seek to control those responsible for regulating their



behaviour.*®* Whilst this suggests the potential for regulatory capture, Hancher and
Moran instead argue that “the critical question for the analyst of the European
regulatory scene is not to assume ‘capture’, but rather to understand the nature of
this shared space”.** Nevertheless it is also true that organisations that are able to
control the necessary resources are able to dominate the regulatory space and
consolidate their position during periods of crisis by disregarding alternative forms of
regulation.™ In this sense, it is clear that the institutional environment is an important

factor determining the nature of the regulatory space.

This study draws on the concept of regulatory space to analyse the recent historical
development of regulatory processes within the professional football industry in
England. The specific focus of the paper considers the financial regulation of the
football industry from an organisation and management perspective, and therefore
adds to previous literature that has analysed the football industry through a
sociological lens.’® Nevertheless, it is recognised that regulation is an inter-
disciplinary concept. It considers a number of themes: the nature of the relationships
amongst the key actors within the regulatory process - the Football Association (FA);
the Premier League; and the Football League®’; the role of other actors, including the
government, within the regulatory space; and the extent to which key actors
influence or shape the regulatory space. These themes are important factors that

underpin an understanding of the regulatory space.

The period between 1980 and 2012 has been chosen for two reasons. First, the
most significant shift in the organisation and administration of professional football

has taken place and this period mirrors the more general societal trend from



organising along Keynesian, corporatist principles, to free-market principles.'® This is
reflected in the drive by the elite clubs and the professional leagues to seek a greater
degree of freedom in their activities and also in the commercial growth experienced
within the professional football industry at a level that is unprecedented at any point
in its history.’® For example, between 1992 (the year the Premier League was
created) and 2011 revenues grew at an average 16 per cent in the Premier League
and 10 per cent in the Football League.?® The second reason is that despite this level
of growth, the football industry has demonstrated chronic loss-making and financial
instability. During the 1980s many clubs experienced financial problems although
subsidies provided by local businessmen sustained a number of clubs owing to the
fact that they were relatively small businesses.?! Between 1992 and 2011, there was
not a single year that the clubs in the Premier League and the Football League made
a collective pre-tax profit while there have been a total of 54 cases of football clubs
entering into administration®* Financial mismanagement stems from the fact that
professional football clubs have overspent on player wages as they have sought to

maximise utility and nonfinancial considerations rather than profit.”>

These two reasons underpin the argument that there is a need for an additional
degree of financial regulation over and above what might be expected in more
conventional business activities.?* Indeed, it has been argued that the football
industry requires tighter financial regulation”, while the Independent European
Sports Review also acknowledged the need to ensure that “appropriate regulatory
controls are put into place to protect the integrity of the game and, to the extent
possible, to encourage principles of sound financial management and

transparency”.”® However, as the game has become more commercial, within



England there have been increasing contests for power and influence amongst the
football authorities over who should regulate club finances. For these reasons the
concept of regulatory space is an appropriate theoretical framework with which to
analyse the financial regulation of professional football clubs in England over the

past 30 years.

The study presents the results of a longitudinal research project that began in 2004
focusing on the broader issue of corporate governance in the football industry. One
particular aspect of the study was to understand the nature of financial regulation in
the football industry. Primary data collected during this period includes a series of
face-to-face semi-structured interviews undertaken in 2006 with senior
representatives from the football authorities®” in addition to interviews with
representatives from stakeholder organisations that have a strong interest in the
governance and regulation of the football industry.?® A further series of interviews
was conducted in 2009 to understand the regulatory developments that had taken
place since 2006.%° Where permission was given, interviews were tape-recorded and
transcribed. The interview data has been triangulated through the analysis of
secondary data sources including FA, Premier League and Football League Annual
Reports, Annual Reports of the Financial Advisory Committee, the FA Guide of
Governance, Football League Agent Fees’ Reports, and UEFA Financial Fairplay
Regulations. In addition, the researchers have been involved in providing both
written and oral evidence to the All Party Parliamentary Football Group’s inquiry into
the Governance of English Football in 2008 and House of Commons Culture, Media
and Sport Committee inquiry into Football Governance in 2011. This paper draws on
the extensive written evidence and oral evidence given by key witnesses at these

inquiries to support the analysis.



The article begins by setting out the institutional context focusing on the relationships
amongst the football authorities. It also considers the governance structure of the
Football Association (FA), and briefly the Premier League and Football League, as
the internal dynamics of the organisations within the regulatory space are important
factors that need to be considered.*® Following this, three distinct, yet overlapping,
periods have emerged from the analysis of the data that have had a significant
impact on financial regulation. The first period is characterised by a collective
resistance on the part of the football authorities to introduce financial regulation to
improve club finances. The second period has withessed a progressive, yet
fundamentally reactive response from each of the football authorities towards
financial regulation, brought about by financial crisis at many professional football
clubs and pressure from other institutional actors. A number of measures that have
been implemented during this period will be discussed. Poor financial performance
across European football has been a catalyst for a recent third period in which
UEFA, the governing body for European Football, has emerged as a key actor
addressing the issue of financial regulation. The study reflects on these three periods
in the context of the regulatory space framework, before concluding that appropriate
financial regulation is unlikely to occur under the following four circumstances: where
internal governance structures of regulatory bodies are constituted in such a way as
to inhibit the process of decision-making; where powerful actors maintain control of
significant financial resources and have a desire to limit financial regulation; where
minor actors do not have sufficient power and leverage; and where the government

is unwilling to intervene and use legislation.



The Institutional Context: Power Struggles and the Creation of the Premier

League

Despite the abandonment of certain forms of redistribution in the 1960s such as the
retain and transfer system and the maximum wage, the change in political economy
in the 1980s, from a Keynesian consensus to a free-market, Thatcherite ideology,
provided the context for the transformation of the football industry.*! Indeed,
mirroring the economic problems in the UK in the 1970s, the football industry was
found to be in a state of perpetual crisis, characterised by declining attendances,
hooliganism, poor finances, a chronic lack of investment in grounds, and inadequate
management of clubs.® However, during the 1980s, increasing pressure on the
historical administrative structures of the football industry became common, as
football clubs came to define themselves as businesses with the subsequent focus
on driving revenues.®®* This was demonstrated through the permitting of shirt
sponsorships by the FA in the early 1980s, the ending of the redistribution of gross
receipts for league matches in 1983, and in the same year, the flotation of
Tottenham Hotspur on the London Stock Exchange.** Nevertheless, the defining
moment was the decision by the clubs in the Football League Division One to break
away to form the Premier League. Although this had been a constant threat during
the 1980s, it was only in 1991 that this became a reality, with all clubs from the
Football League Division One resigning in February 1992 to create the Premier
League, taking over as the top division in English football. This decision
fundamentally reflected the desire of the elite professional football clubs in England

to break away from the Football League in order to keep a larger share of



broadcasting income rather than redistribute amongst the 92 members of the

Football League.

Growing commercialism in the 1980s and early 1990s was also an influential factor
that led to increasing tension and power struggles between the FA and the Football
League, particularly in relation to their regulatory role. The publication of a report by
the Football League in 1990 entitled One Team, One Game, One Voice called for
more unity between the FA and the League through a joint board of 12 consisting of
five members from the FA and five from the Football League in addition to the Chief
Executives from each. The document claimed that a joint board would bring strategic
benefits to the football industry.*> However the FA viewed the proposals by the
Football League as an attempt to gain more power within the game — a clear
demonstration of the political nature of the football industry and how the distribution

of power is important to understanding the control of regulatory space.*

The FA responded with their Blueprint for Football®’; a document that rejected the
proposal that the Football League should have equal representation on a joint board
and instead consolidated the position of the FA as the governing body with overall
control of the English game.® While the Blueprint focused on a variety of issues®,
the only proposal that was achieved in full was the establishment of the Premier
League, to which the FA argued would be governed by a committee of the FA with
club representatives, the chief executive and the chair of the FA. The justification for
the creation of the Premier League was that it would ultimately benefit the fortunes of
the England team, which the Blueprint stated should be put at the top of the agenda.

Moreover, the Blueprint claimed that the creation of the Premier League would put

10



an end to the power struggles in the game; improve the image of the game; enhance
the prospects of success for the England team; improve the chances of further
funding from the government; and deliver enhanced commercial benefits.*
Ultimately, however, the political struggles between the Football Association and the
Football League led to the Football Association agreeing to back the breakaway
Premier League as a way to suppress the power of the Football League. Indeed, it
has been reported that at the time, the Football Association argued that the
development of the Blueprint coincided with the moves by the top clubs in the

Division One to breakaway and form the Premier League.*!

The creation of the Premier League was a defining moment that has shaped the
nature of the regulatory space of the football industry. It left 72 teams in the three
divisions of the Football League, reinforced the traditional rift between the FA and
the Football League®?, and served to further complicate the way that English football
is regulated:

“The FA retaliated if you like with their ‘Blueprint’, which

sponsored the launch or breakaway of the Premier League. But of

course that really created | suppose a double-headed sort of

monster, if that’s not overstating the professional game in terms of

its relationship with the FA, and consequently | don’t think that
has helped the relationships over the last 15 years or so.

(Chief Operating Officer, The Football League. Personal
Interview, June 22", 2006)

While the Premier League was created under the auspices of the FA, in reality the
Premier League was able to exercise self-regulation from the outset. An FA
committee to oversee the Premier League was never formed with the Premier

League board consisting of the chief executive and the chairman, whilst any
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decisions affecting the rules and regulations of the Premier League are taken by the
clubs: a two-thirds majority (14 clubs) is needed to enact change. This essentially
means that the decision-making powers within the Premier League rest with the
member clubs. This is the same for the Football League - although the League is
governed by a board of eight, including six club representatives, an independent
non-executive director and a chairman, a majority of member clubs are required to
vote through changes within each league. This particular governance structure
adopted by the Premier League was very different to what was first envisaged at the

FA:

“I

f you were to read the Blueprint for the Future of Football you would struggle
to reconcile that with the animal that exists today in the form of the FA
Premier League”

(Graham Kelly, former CEO of the FA, Culture, Media and Sport Committee,
8" February, 2011)
Instead of ending power struggles in the game the creation of the Premier League
led to relations amongst the football authorities that were “characterised by friction,
competition between vested interests for financial resources generated by the
domestic game, and disagreement between institutional representatives and
management”.*® Indeed, revenue growth has been the key factor underpinning the
desire of the Premier League and the Football League to gain greater autonomy in

order to exploit their market power, at a time when free-market ideology has become

increasingly dominant.*

While increased revenues placed a strain on relationships amongst the football
authorities, the growing influence of the professional game within the governance

structures of the FA also played a significant role in exacerbating the tensions. In
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1999, the FA Council — the body at the top of the FA that has responsibility for
various policy decisions — had the power to take commercial and financial decisions
removed. The FA Council at the time was made up of 91 members and in effect
acted as the board of the FA with its members being its directors. The membership
included representatives from the regional FA structure, the army, the navy and both
Oxford and Cambridge Universities and as a result was criticized for being
anachronistic, for failing to represent the multitude of stakeholders in the English
game, and for being unresponsive and ineffective.*> A newly created FA Main Board
was set up to provide a streamlined body responsible for taking financial and
commercial decisions.*® The FA Main Board originally comprised of the Chair of the
FA Council and the FA Chief Executive as well as six representatives of the
Professional Game - four from the Premier League and two from the Football
League - and six representatives of the National Game who represent the interests
of football outside the professional game and seek to increase participation at
amateur levels through improving facilities. This balance reflected the commitment
that the FA had to all levels of the football industry. However it is interesting to see
how previously the FA had resisted the attempt by the Football League in 1990 to
gain greater influence on the board of the FA and in doing so, supported the creation
of the Premier League. The creation of the FA Main Board with Premier League and
Football League representatives shows that over a 10-year period the growing
commercial power enabled the professional game to strengthen its position within

the governance structures of the FA.

Although the creation of the FA Main Board set out a framework for more effective

decision-making it can be argued that it undermined the authority of the FA. This was
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demonstrated through the ongoing conflicts arising from the desire of the
professional game to create a Professional Game Board to act as a sub-committee
of the FA Board with the responsibility for the FA’s commercial and financial affairs —
particularly commercial decisions affecting FA Cup and England matches.”” The
refusal by the then chief executive, Adam Crozier, to sanction a Professional Game
Board increased tension between the FA executive and the professional game
amidst concern that the board of the FA was failing to articulate a coherent and
consistent vision for the whole organisation and that the professional game was
seeking greater influence over decision-making processes. This was ultimately the

reason underpinning the decision by Adam Crozier to resign in 2002.%®

Continued concerns around the governance structure of the FA led to a structural
review in 2005 led by Lord Burns. In this review it was made clear that there were
structural problems in relation to the board composition and that the appointment of
two independent non-executive directors would help to create a more balanced
board. However by 2011 this proposal had still not been implemented, with Lord

Burns highlighting the problems with the board structure:

“The pattern whereby the board, which essentially | think now consists of a
chairman, a chief executive and five members from the national game and
five members from the professional game is really not a sensible basis for
going forward.... The present board, is as if with the Financial Services
Authority we had a controlling interest by the banks whom they are regulating.
| do not think anybody would regard that as really being a satisfactory state of
affairs”

(Lord Burns, Culture, Media and Sport Committee, 8" February, 2011)

This board structure has clear implications for the regulatory role of the FA as it

consolidates the representation of the professional game within the decision-making
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structures of the FA. More recently however, the board composition has changed: in
January 2012 the FA Council approved the decision to add two non-executive
directors to the board to supplement the four representatives of the Professional
Game (two from the Premier League, two from the Football League) and four
representatives of the National Game, the FA chairman, and FA General Secretary.
Nevertheless, prior to the inclusion of non-executive directors, the FA board has
been structured in such a way as to facilitate the ability of the professional game to
assert control over the regulatory space. This was evident in the successful
formation of the Professional Game Board, a sub-committee of the FA Main Board.
Given the importance of the commercial revenues generated from the professional
game, the creation of the Professional Game Board effectively enabled the
professional game (and particularly the Premier League) to exercise considerable
influence over the decisions taken by the FA board. Indeed, when discussing the

process by which board decisions are made, Lord Triesman stated that:

..... the professional game board meets usually the day before the FA board
and it comes to a conclusion. It is led by the most powerful force in
professional football because the most powerful force in professional football
controls such a high proportion of the money that flows through. At that stage,
there were 11 because we were between CEOs; there were 11 people rather
than 12. When you get into the room the point was made, as it happens, by
the chairman of the Premier League, that this should be disregarded from that
point on and we should simply acknowledge the work that had been done by
the Premier League principally, but by the professional game, and reminding
the members of the national game, the amateur representatives there, where
their money came from”

(Lord Triesman, former Chairman of the FA, Culture, Media and Sport
Committee, 8" February 2011)

The key point noted above is that the professional game and particularly the Premier

League control significant financial resources, which puts them in a position of power
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within the internal governance structures of the FA. This is problematic when board-
level decisions are not taken in the interests of the FA (as the overall governing
body) but instead reflect the vested interests of those on the FA board. The level of
influence of the professional game at board level and the issue of vested interests
was considered to be a fundamental weakness of the organisation by the former

chief executive lan Watmore:

“ think the fundamental thing when you are a Chief Exec of any organisation
is you want the board to challenge you but you want the board to think of
themselves, first and foremost, as part of the organisation. People from
various sectors of the game would sit in meetings of the FA and talk about the
FA as though it was a third party. They were not driving the best decisions for
the organisation, which is the FA; they were driving the best decisions for
whichever area they came from. Sometimes they coincided and sometimes
they didn't. | believe you need a board that is single-purpose and focused on
the organisation and | didn't think it was”

(lan Watmore, former CEO, the FA, Culture, Media and Sport Committee,
22"4 March 2011)

This board structure has implications on financial regulation: for the FA to implement
appropriate financial regulation requires a board structure that can act in the
interests of the FA and not one in which the professional game is able to exert
influence over key decisions. It shows how organizations can seek to influence and
shape the regulatory agenda through involvement within the governance structures
of the organisation that has regulatory responsibility, and underlines the importance
of understanding the internal dynamics of organizations in the regulatory space. This
section has shown how the influence of the professional game within the structures
of the FA has been used to ultimately undermine the role of the board. The following
sections look in more detail at the implications of this on the development of financial

regulation.
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Collective Resistance to Financial Regulation

During the 1990s, the commercial developments within the football industry required
that the football authorities develop effective structures of governance and
implement appropriate financial regulation to maintain transparency, integrity and
confidence in the football industry.*® This was recognised by the Labour Party, who,
in 1996, whilst in opposition, launched the Charter for Football as a response to the
crisis in English football brought on by bungs, bribery and poor management, whilst
also recognising the commercial changes in the football industry.®® The Charter
symbolised a commitment by New Labour to restructure the football industry and
was a forerunner to the Football Task Force, launched by the Labour Party in July
1997, two months after their election victory. The Task Force produced four reports
on issues including racism, disability, and community, although it was the fourth
report on commercial issues that looked at financial governance and regulation. One
of the recommendations of the Task Force was that the football authorities should
“continue to work together to ensure that the clubs are properly financially structured
and all transactions are executed without deception or fraud”.”* In particular, it
recommended the creation of a Football Audit Commission to independently assess
governance at football clubs, a Financial Compliance Unit with the remit to ensure
the long-term financial stability of clubs, part of which would include the
implementation of a ‘fit and proper’ person test for club directors, and a Code of
Practice for more effective regulation of football.* Similar recommendations had
been made prior to the Task Force. In 1997, the Football Association commissioned

Sir John Smith, a former deputy commissioner of the Metropolitan Police to look into
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the role of the Football Association as regulator in the football industry. His report
made a number of recommendations aimed at improving standards of financial
regulation including the need for the FA to implement a compliance and monitoring
unit with statutory power to monitor finances, deal with appropriate complaints and

investigate serious financial irregularities.

Despite the Charter for Football, the Smith Report, and the recommendations in the
Task Force, financial regulation from the football authorities did not materialise. In
response to the calls for a fit and proper person test, the football authorities claimed
that such a test would put off potential investors, that undesirable individuals could
still avoid detection and that it would discriminate against those with irrelevant
criminal records, although Holt argued that these reasons were largely untenable.>
In response to the Task Force report on commercial issues, the FA, Premier League
and Football League released their own minority report in which they expressed a
strong preference for ‘light touch’ self-regulation, informed by a view that the football

industry had never been healthier (or wealthier) so why interfere.>

Despite the fact that relations amongst the football authorities were often
antagonistic, the collective response to the Football Task Force recommendations
and specifically the calls for improving the financial regulation of football clubs
demonstrates a deliberate strategy on the part of the FA, Premier League and
Football League to consolidate their dominant position in the regulatory space by
ignoring or resisting alternative forms of regulation. This period therefore provides a
clear example of how regulatory space can be divided unevenly amongst major and

minor actors that seek to influence the regulatory process.>® Despite the fact that the
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Task Force drew on many stakeholders within the football industry®®, ultimately it
was the major actors — the football authorities — that were dismissive of the
recommendations for a stronger regulatory framework and able to ignore or
suppress any recommendations for reform. However, it has been argued that the

failure to do so left many clubs in an increasingly vulnerable financial position.>’

The reluctance to introduce any form of financial regulation led some to question
whether there was a need for an independent or government regulator to oversee
football finances.”® However despite previous intervention following the Bradford
(1985) and Hillsborough (1989) stadium disasters, the government was reluctant to
intervene in the financial regulation of football, favouring self-regulation by the
football authorities.”® Nevertheless, the then minister for sport, Kate Hoey,
announced she would support the calls for the creation of an independent regulator if
adequate recommendations on regulation were not made.?® To appease these calls,
the football authorities agreed to the creation of the Financial Advisory Unit (FAU) at
the FA in 1999 to promote financial awareness and improve financial and
governance procedures at football clubs, in addition to the Independent Football
Commission (IFC), an independent scrutiny panel with a remit that included
assessing standards of governance within the football authorities. However, the FAU
faced a number of challenges: it only ever comprised of a small team of individuals
working on monitoring the professional clubs; it was an advisory body and therefore
it did not possess statutory authority; and it was certainly not in any way independent
from the football authorities given that it was part of the FA. It was also the case that
the Premier League did not allow the FAU to undertake financial reviews of its

member clubs, again demonstrating the contests for power and control of the
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regulatory space. Equally, the IFC was effectively a ‘pseudo-regulator’ in that it
advised and made recommendations to the Football Association and the leagues but
was unable to enforce them. This lack of statutory authority led some to conclude
that the IFC was a weak and ineffectual organisation.®* The IFC has since been
renamed the Independent Football Ombudsman with a focused remit on supporter
complaints, demonstrating the inability of the IFC (a minor actor) to influence

financial regulation.

A Reactive Response to Financial Crisis

Building on from the Task Force reports, in the early twenty-first century a series of
further reports from a range of stakeholders were published that called for improved
financial regulation. In 2003 the IFC proposed the introduction of a fit and proper
persons’ test, a code of governance, and for clubs to introduce induction training for
directors.®? Concerns over player costs, debt and uncertainty over TV revenues
prompted the Parliamentary All Party Football Group to undertake an enquiry into
football finances in 2004, while the Fans Blueprint produced by the Football
Supporters Federation made a number of recommendations relating to the issue of
club governance including the introduction of a licensing system and independent

statutory regulation.

Increasing pressure from government and minor actors is an example of how
synergistic relationships amongst stakeholders can increase the pressure on major
actors (the football authorities) within the regulatory space and the potential for

influence exists if the combined salience of stakeholder claims are greater than the

20



sum of individual stakeholder salience.®® Nevertheless, within the football industry,
the extent to which other actors, such as the government, are able (and willing) to

influence the regulatory processes has been questioned:

“f you take that environment which basically does take this attitude that if
you’re not inside the game you have nothing to say of worth, the only way in
which things from outside the game get brought in is through force.
Governments can do it because they have got funding sticks, but even then
the government hasn'’t really got much of a stick to hit football with which is
why when it had to do the Task Force it blinked; its why the Burns Review is a
year later still gathering dust with no real signs of it being implemented,
because if government can'’t influence football who can?
(Former Deputy Chief Executive, Supporters Direct, personal interview, 17"
March 2006
This demonstrates the challenges faced by minor actors in trying to influence
regulatory processes where major actors (in this case the football authorities) are
able to control the regulatory space. Nevertheless, minor actors played an important
role in keeping the debate within the public domain although the key catalyst for
reform came prior to these reports when ITV Digital collapsed in 2002 after only one
year of a three year contract to broadcast live Football League matches. At the time
that ITV Digital entered into administration, it owed the Football League £178.5
million. Although BSkyB subsequently agreed a four-year deal with the Football
League the value was less than that previously agreed with ITV Digital. The Football
League pursued the outstanding monies through the courts but subsequently lost
their case. The impact of the company’s collapse and their inability to pay the

remaining two years of the contract was immediate; ten Football League clubs went

into administration in 2002 followed by six in 2003.
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In part, the high number of administrations was exacerbated by the earlier decision
of the European Court of Justice in the Bosman case in which it ruled that the
transfer system was in violation of Article 39 (formerly 48) of the EC Treaty by
restricting the movement of players within EU member states. The outcome of the
Bosman case was the abolition of transfer fees between clubs in EU member states
at the end of a player’s contract, while the restriction on the number of foreign
players in UEFA competitions — the ‘three plus two’ rule - was also removed. The
wider implications on issues such as labour mobility and player compensation
resulting from the Bosman ruling are dealt with by Dabscheck® although an
additional aspect was that it gave even more power to professional footballers.
Premier League players in particular have significant levels of power when it comes
to salary negotiations due to a relative scarcity of talent and significant industry
information (through player agents) that contribute to a “supplier-skewed adversarial
collaboration” between clubs and players.®®> Alongside these characteristics the
Bosman ruling added to the already significant levels of player power which
benefitted professional players through wage inflation and in some cases the offer of

longer-term contracts.®

The collapse of ITV Digital and the resulting financial problems at many football
clubs was the catalyst for the interventionist response from the football authorities
towards financial regulation. This was especially the case at the Football League
where the financial crisis coincided with the appointment of Sir Brian Mawhinney, a
former Conservative minister, to the role of chairman of the Football League and he
was instrumental in pursuing a good governance agenda, consulting with and

lobbying the member clubs of the Football League on regulatory measures, and was
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influential in the implementation of a number of mechanisms designed to improve

club-level corporate governance:

“We had to be seen to be putting our house back in order, we had to be seen
to be trying to stabilise the game within the FL. There were obviously a
number who were forced to seek the refuge of administration following the ITV
Digital saga...... So what we obviously had to do was try to stabilise the game,
try to introduce some measures which were aimed at creating some stability
and some sustainability within our member clubs”

(Chief Operating Officer, The Football League. Personal Interview,

June 22" 2006)

The following regulatory mechanisms are discussed — the financial advisory
committee; the fit and proper persons test; sporting sanctions; salary cost

management; HMRC monitoring; and financial transparency.

The Financial Advisory Committee

In 2003 the FA introduced the Financial Advisory Committee (FAC), a specialist
committee created to promote the long-term financial health and stability of football
clubs. Its terms of reference included the consideration of corporate governance at
each level of the game and the overall financial health of clubs.®” Membership of the
committee included representatives from the Premier League, Football League,
Football Conference, Southern League, Northern Premier League and Isthmian
League, thus demonstrating that the aim of this committee was to promote strategic
cooperation amongst the football authorities on issues relating to club-level
governance. During 2003 and 2004 the FAC was responsible for the redesign of the
FA’s ‘Form A’, also known as the FA Annual Return, with clubs required to submit
statutory financial information in addition to their most recent set of accounts.®® The

FAC was also responsible for the development of the Directors’ Certificate as an
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additional attachment to be returned annually with Form A, which required directors
of football clubs to declare that they are committed to the long-term health and
stability of the club in the community, that the club expects to be able to meet its
fixtures for the season, and that the club has security of tenure of its ground for the
coming season.® Throughout 2005 the FAC (and FAU) worked on the development
of a Guide on Governance with accountancy firm Grant Thornton to raise awareness
of the importance of good governance by providing examples of best-practice
governance structures and standards. The FAC disbanded following the creation of
the Football Regulatory Authority (FRA) in 2007 as the regulatory, disciplinary and

rule-making authority of the FA.

The fit and proper persons test (owners and directors test)

The FAC was originally responsible for the development of a fit and proper person
test that would become a requisite for club directors. The reason underpinning the
need for a fit and proper test was to prevent individuals with a criminal record from
taking control of football clubs. Although the members of the FAC worked collectively
on the development of the fit and proper person test in 2003, the Football League
chose to introduce their own version in 2004, with the Premier League soon following
suit. The FA has the responsibility to apply their version of the fit and proper person
test to football clubs in the professional and semi-professional leagues below the
Football League. The three versions of the test are similar and forbid an individual
from owning or being a director at a football club if they are subject to a number of
criteria such as having an unspent conviction relating to fraud or dishonesty or are

disqualified from acting as a director of a UK registered company.
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There are two main issues concerning the fit and proper persons test. The first is that
the test comprises a self-declaration form that directors have to complete and
therefore there is nothing to stop an individual stating that they are fit and proper with
the responsibility falling on the football authorities to check the forms. This concern
relates to the extent to which the football authorities provide adequate oversight of
incoming owners and directors. However it has been claimed that this monitoring

role was unproblematic:

“From time to time information is brought to us where perhaps the
information on the form or declaration is incorrect, or that
someone is a director of a club and they haven't signed the form.
That happens and we work very closely with the leagues and it
gets sorted out. The person either completes the form
satisfactorily or he is removed as a director. That does happen
from time to time but | don’t want to give the impression that it
happens a great deal because by and large there is no problem”
(Director of Governance, the FA, Personal Interview, 19" July 2006)

The second issue is that the fit and proper persons test is not considered to be
sufficiently robust to prevent unsuitable owners from becoming board members.”
For example the test did not prevent Thaksin Shinawatra, the former Thai Prime
Minister, who was ousted in a military coup in 2006 amid allegations of corruption
and abuse of power from buying Manchester City. This criticism also applies to the fit
and proper rules applied by the Scottish FA that failed to prevent Craig Whyte from
taking over the ownership of Rangers Football Club in May 2011.”* Nevertheless,
whilst the validity of the fit and proper person test has been questioned it is difficult to
know how many individuals have been put off from investing in a football club

because of the presence of the test. Since the introduction of the various tests, all

three of the football authorities have made a number of additions to address these
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concerns. For example, in the Premier League, club shareholders that own a
controlling stake in a club, defined as owning more than 30 per cent of the shares,
also have to pass the fit and proper person test. The Football League has also
implemented similar changes and the test is now called the ‘Owners and Directors’

test.

Sporting sanctions

In 2004 the Football League introduced a sporting sanction whereby member clubs
receive a 10-point penalty for entering into administration. The sporting sanction rule
is designed to function as a deterrent to administration following poor governance
and financial management. It also aims to ensure that clubs do not gain a
competitive advantage by writing off debt and to effectively make directors more
accountable for the way they run the club. Sporting sanctions were introduced
because of a perceived abuse of the administration process. The two cases that
prompted action were firstly Leicester City, who entered administration in October
2002, wrote off in excess of £30 million of debt, kept their best players, and were
promoted back to the Premier League at the end of the 2002/2003 season.
Promotion rivals Nottingham Forest, who continued to meet the payments on their
debt, did not go into administration, and narrowly avoided promotion, were perceived
to have been disadvantaged as a result. The second case was that of Ipswich Town
who voluntarily went into administration in February 2003 after relegation from the
Premier League the previous season. This administration was a pre-pack
administration which, although legally acceptable, is controversial in that it allowed
the football club to clear its debts and to continue with the same management and

board without incurring any form of sporting penalty.’.
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Since these two cases there have been a number of football clubs that have gone
into administration and incurred this penalty.”® Football League rules also place an
18-month limit on the period in which a club can remain in administration, requiring
that clubs successfully negotiate a Company Voluntary Arrangement whereby 75 per
cent of creditors (based on overall debt) accept a percentage of the debts owed.”
The penalty for failing to agree terms to exit administration is a further points'
deduction as Luton Town, Bournemouth and Rotherham United football clubs all
faced for season 2008-09. Clubs in the Premier League that enter into
administration also face a nine-point deduction with Portsmouth Football Club

becoming the first club to face this sanction in 2010.

Salary cost management

In 2003 the Football League introduced a salary cost scheme in League Two, the
third tier of their competition. The Salary Cost Management Protocol was designed
to control aggregate wage expenditure and improve financial stability at clubs by
limiting the amount that a club can spend on player wages to 60 per cent of turnover,
while total spending on wages must not exceed 75 per cent. Whilst restricting clubs
to these spending parameters will not guarantee that an operating profit or pre-tax
profit will be made, the reasoning behind this is that a club will be less likely to incur
large deficits and debts will be more manageable. The penalty for exceeding the
wage to turnover ratio is that clubs are forbidden from signing new players. It was
piloted in season 2003/2004 and clubs voted to accept it as a formal mechanism for
season 2004/2005. For the 2011/12 season the 60 per cent of turnover ratio has

been reduced to 55 per cent.
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Member clubs from League One originally voted to implement the Salary Cost
Management Protocol on a voluntary basis. This meant that they were still required
to submit financial details of turnover and salary costs so that the Football League
can calculate the wage/turnover ratio but the League was unable to formally apply
any sanctions on a club. However for 2011/12 the clubs in League One agreed to a
Salary Cost Management Protocol of 75 per cent, reducing to 65 and then 60 per
cent in the following two seasons. In the Championship, however, where the
wage/turnover ratio in season 2010-11 was an average of 90 per cent across the 24
clubs™, it has been harder for the Football League to persuade club chairmen to
consider the implementation of the Salary Cost Management scheme, even on a

voluntary basis:

“There are some clubs that are fundamentally opposed to market
restrictions and are advocates of an open market system so
you've got that one end of the spectrum. They want the freedom if
needs be to break the bank, even if that’s to go the extra yard to
get promoted to the Premier League or alternatively at the other
end of the table to make sure they don’t get relegated from the
Championship, so there are those who still want that level of
flexibility”.(Chief Operating Officer, The Football League, Personal
Interview, June 22", 2006)

Restricting the ability of the clubs in the Championship to increase player wages has
been seen as excessive regulation by some club chairmen who want to be able to
determine their own wage budgets. The same reasoning applied in the Premier

League:

“But in terms of governance, what can the Football Association or
the Premier League do?......We are all individual businesses so
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we agree a budget as a business which we have a right to do. We
have bankers who fund us or whatever. | would argue it’s not for
the Football Association or the Premier League to determine how
we run our business. | would see that as interference” (Chief
Executive, Premier League Club, Personal Interview, 14"
September, 2006)

HMRC monitoring

A more recent development has been the implementation of a monitoring system in
order to ensure that clubs make their tax payments to Her Majesty’s Revenue and
Customs (HMRC) on time. In 2008 the FA introduced this mechanism in the Football
Conference, the league below the Football League. With the HMRC a major creditor
at many football clubs, and therefore a potential barrier to overcome in the
negotiation of a Company Voluntary Arrangement, the system was set up in order
that the FA could monitor, and if necessary intervene, in any instances where a club
began to fall behind in their payments to the tax authorities. A similar mechanism
was passed by club chairmen at the Football League’s AGM in June 2009 and
ensured that from July 2009, all clubs have to report to the Football League on a
monthly basis whether they have paid their PAYE and National Insurance on time.
The ruling also ensures that clubs must keep up payments on historic debt. If clubs
fail to report to the Football League, the League has the authority to obtain the
information from HMRC. If a club fails to report to the League that it has failed to pay
HMRC on time they are charged with misconduct and an immediate transfer
embargo is placed on the club. This is a significant development as it represents a
very serious attempt to address the impact of spiralling debt at clubs. In 2011 it was
reported that this measure had helped to reduce the debt to the HMRC from £9.6m

in 2006 to £0.4m in 2010.”° The Premier League also has a similar regulation,
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introduced in 2010, that requires member clubs to demonstrate they are up-to-date

with PAYE and National Insurance liabilities.

Financial Transparency

The football authorities have introduced various measures designed to improve
levels of financial transparency. The Football League introduced legislation in 2004
requiring that member clubs disclose the total payments made for the services of an
agent including new registrations and transfers, updated contracts, contract
cancellations and loan transfers. The Football League publicly report the aggregate
payments made by each member club every six months with the intention being to
improve transparency in the industry and increase public confidence. In 2009 the
Premier League followed suit and at the same time introduced further measures to
improve financial transparency including the requirement for member clubs to submit
annual accounts, interim accounts and future financial information. In 2010 it was
agreed that clubs also have to provide further details during a change of
ownership.”” The Football League also introduced similar measures in 2010
requiring that clubs demonstrate no overdue transfer fees, compensation fees, key

employee wages or tax payments.’

These measures indicate that the FA, the Premier League and the Football League
have made significant moves towards greater financial regulation of their member
clubs. In addition, the creation of the Financial Advisory Committee (FAC)
demonstrated how the football authorities worked together to improve the finances of
professional football clubs, prior to its’ disbanding in 2007. However all these

measures, whether implemented by a league or through the FAC, can be seen
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principally as a reaction to financial crisis brought about by the collapse of ITV
Digital. It therefore aligns with the assertion by Hancher and Moran that a period of
crisis can lead to alternative regulatory arrangements.”” This period also
fundamentally differs from the previous period in which there was a collective
resistance to calls for better regulation and instead demonstrates a move by the
football authorities to maintain control of the regulatory space by implementing a
series of regulatory measures to offset the possibility for alternative forms of

regulation (particularly government intervention).

European Regulatory Influence: UEFA and Financial Fair Play

Poor financial performance is not limited to English professional football: it is
symptomatic of the European football industry more broadly. UEFA, the governing
body for European Football, has emerged as a key player addressing the issue of
financial regulation. UEFA traditionally has had a relatively narrow regulatory role,
focusing on the control and regulation of its competitions.?’ However, the growth in
commercial revenues generated from the Champions League in particular, has
resulted in UEFA having to balance the demands of elite football clubs in Europe that
have grown in market power and political influence, whilst trying to maintain a sense
of redistribution in support of the ‘solidarity’ principle whereby UEFA revenues are
distributed across all 53 member associations. In this respect, financial regulation
has not been part of the historic role of UEFA. However, concerns over ‘financial
doping’ and more recently poor financial performance across professional football
clubs in Europe led UEFA to develop the UEFA Club Licensing System.®! This was

proposed in 1999 by the UEFA Professional Football Committee and implemented in
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2005 following much initial preparatory work. Licensing represents a move to
regulate football clubs that take part in European club competitions and to improve
transparency and standards of club governance, with the requirement that clubs
must meet certain standards relating to sporting, legal, infrastructure, administrative

and financial criteria.®?

The implementation of the licence in 2005 demonstrated that UEFA was beginning to
play a more pro-active role in controlling the regulatory space surrounding club
finances. In 2009 UEFA consolidated this financial regulatory role further with the
development of more stringent financial rules that have been integrated into the
existing club licensing regulations. These rules were introduced to address financial

problems across European football:

“We felt, in particular, that the growing inflation of wages and transfers, the
large number of clubs facing an unsustainable debt burden and the fact that a
number of clubs Europe-wide were going into administration, meant that the
system needed some reform. We felt that the countries where a strong
licensing system had been in place were not facing the same problem as the
ones where licensing was weak or nonexistent and, therefore, we felt that,
through our licensing mechanism for our own competitions, we could
introduce some order and more rationality into professional football”

(William Gaillard, Adviser to the President, UEFA, Culture, Media and Sport
Committee, 26" April, 2011)

These additional rules, known as the Financial Fair Play Regulations, were first
accepted as a concept in 2009 by the UEFA Executive Committee, the body
responsible for the management of UEFA. However they were first considered within
the very first club licence guidelines in 2002.%* The regulations were developed in

consultation with a range of stakeholders in European football including the national

associations, the European Professional Leagues, and the European Club
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Association, demonstrating that regulation involves a degree of bargaining amongst
powerful actors within the regulatory space.®* Following approval, the Club Financial
Control Panel was created to oversee the compliance audits that take place as part
of the UEFA Club Licensing Regulations, to ensure that the UEFA Licence was
correctly awarded by the licensor (the national association), and that professional
football clubs have fulfilled the requirements as defined in the UEFA Club Licensing

Regulations.

In 2010 the Financial Fair Play Regulations were formally approved by the Executive
Committee and have been incorporated into the latest edition of the UEFA License —
the UEFA Club Licensing and Financial Fair Play Regulations.®® Importantly, these
regulations have been deemed to be compatible with EU law and reflect the strategy
that UEFA has adopted over the past 15 years in working with the EU to ensure that
football-related regulations do not infringe EU law. This approach has resulted in the
recognition of the specificity of sport within the EU: the recent Article 165 of the
Treaty of Lisbon takes into account the specific nature of sport and it has been
deemed legitimate for sport organisations to implement regulations that aim to
promote the financial stability of sport.*® The new financial regulations have three
main requirements. Firstly, and critically, clubs must demonstrate that they can
break-even and that their costs do not exceed revenues during an annual reporting
period. Equity investment from owners cannot be used to cover losses although
there are certain exceptions such as spending on infrastructure, community activities
or on youth development, which will not be considered as a cost when calculating
the break-even requirement. Secondly, clubs must demonstrate that they do not

have any outstanding debts during a season to other football clubs, employees and

33



the tax authorities. Third, the new regulations will require clubs to provide future
financial information that will be used to demonstrate whether clubs will be able to
meet future obligations, in effect a going concern test. The new rules will be phased
in over a period of three years enabling clubs to prepare and to put the necessary

infrastructure in place before they will be fully implemented for the 2013/14 season.®’

Discussion

The three periods discussed above demonstrate the trend towards tightening the
financial regulation of professional football clubs in England. However, as set out at
the beginning, the professional football industry continues to be a loss-making
industry and there are numerous cases of recent financial mismanagement that add
to the series of examples that have occurred in earlier periods, despite the football
authorities having implemented a set of regulatory measures. There is a need
therefore to understand why the changes to the regulatory processes have not been

able to address the financial problems that appear inherent within the industry.

The concept of regulatory space provides an appropriate framework to understand
this issue. It helps to set out how financial regulation has been a contested domain
through which the various actors have played out their contests for power and
influence. This is most explicit when we consider the relationships amongst the
football authorities. Fundamentally, the issue is one of a difference of opinion in
regard to regulating the finances of professional football clubs. Both the Premier

League and the Football League perceive that financial regulation of their member
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clubs is their responsibility rather than the role of the FA whereas the former

chairman of the FA disagreed, leading to tension amongst the football authorities:

“1 think that my Chairman at the time mentioned in his evidence that football
regulation, in the sort of financial regulation sense, was deemed by the leagues
not to be something for the FA, it was deemed to be something for them and Lord
TriesTan disagreed with that and that is where the tension first emerged between
E?aer??Watmore, former CEO, the FA, Culture, Media and Sport Committee, 22™
March 2011)
In part this difference is driven by free-market principles in which the inherent dislike
of any form of regulatory intervention has seen football clubs (and by extension the
leagues) strive for autonomy free from regulatory intervention. In this regard the role
that individual football club owners have played is also an important point in
understanding resistance to regulation. Many owners, chairmen and chief executives
have had successful (and some unsuccessful) careers in other industry sectors and
have been resistant to any forms of regulation within football. At the same time the
current chief executive of the Premier League has strongly favoured the application
of the free-market to football, therefore affirming the point made by Hancher and
Moran that regulatory issues can be seen as ideological constructions that reflect a
particular perception of the world.® In this example the dominant ideological view of

the key actors in the regulatory space (the clubs and leagues) has, for the majority of

the period in question, been one in which minimal regulation is most desirable.

Given the extent to which financial instability pervades English football (and
European football more broadly), what this article has shown is that the leagues

have had to concede the necessity of financial regulation. Even so there has been a
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contrast between the Premier League and the Football League. Both have been
reactive to the financial crisis although since the collapse of ITV Digital in 2002 the
Football League has been more proactive in lobbying member clubs to vote through
financial regulatory measures. The role of Sir Brian Mawhinney, the former Chair of
the Football League, has been instrumental in this approach as he clearly
recognised the peculiar economics of professional sports that requires a degree of
intervention over and above ordinary industries.®® In contrast although the Premier
League has introduced a variety of regulatory measures it has been more reactive,
clearly demonstrating that ideological perceptions of key individuals within
organisations can impact on the degree to which regulation is seen as desirable and
appropriate. However, whilst the Premier League has consistently defended the right
of clubs to determine their own wages even they have recently begun to consider the
implementation of salary controls with their member clubs (as noted in a Guardian

article, 6™ September 2012).

The concept of regulatory space is appropriate for understanding the increasing
emphasis placed on financial regulation by the leagues as it can be interpreted as an
attempt to maintain control over the financial regulatory function and shape the
regulatory agenda to suit their own interests rather than have the FA (or government)
impose regulatory controls on their member clubs. Notwithstanding the relative
merits of certain policies, the desire to control the regulatory space has resulted in a
lack of clarity in regard to responsibility for financial regulation and underpins the
sense of fragmentation whereby the football authorities have each implemented a

set of regulations. In the context of English football, this issue has been noted in the
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findings of the Culture, Media and Sport Select Committee inquiry into football

governance.”

The inability of the FA, as overall governing body for the football industry, to take
responsibility for financial regulation of professional football clubs demonstrates quite
clearly that regulation is fundamentally a political process determined by the
interrelationships amongst institutions and that the contests for power and authority
highlight the relevance of the concept of regulatory space in the context of the
professional football industry. Indeed, the FA represents the main terrain of dispute
in the quest for political influence and control in English football, as the various
stakeholders, particularly the Premier League, have sought to gain, maintain and
extend its power base within the English game and ultimately influence the
regulatory space. This is particularly problematic: the credibility and public
confidence in regulatory systems is determined by the extent to which the regulator
and regulated are separated.® Within the football industry there is no clear
separation and issues arise concerning the regulatory capture of the FA whereby the
leagues have been able to influence and exert a certain level of control over FA
decisions regarding the financial regulation of football clubs. This is most apparent
within the internal board structure of the FA with the professional game
representatives having a strong influence and using this influence to control the
agenda on financial regulation. The representation of the professional game within
the decision-making structures of the FA has meant that the regulatory role of the FA
(in relation to financial regulation) has been fundamentally undermined over the

course of the last 20 years:
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“t is a thoroughly unsatisfactory system with the key consequence that the FA

itself, in my judgment, having been its first independent chairman, has, apart

from on-field discipline—red and yellow cards and the like—has backed out of

regulating altogether”

(Lord Triesman, former Chair of the FA, Culture, Media and Sport Committee,

8™ February 2011)
Interestingly though, when faced with the possibility of regulation from outside the
football industry (i.e. a move away from the current self-regulatory framework) the
football authorities have demonstrated that they are able to work together on many
initiatives (particularly through the FAC). However these can be perceived as a way
for the football authorities to offset independent regulation, but also could indicate
the influence of the professional game to shape the response to various calls for
improved financial regulation. This desire to limit interference in the regulatory
process is again in evidence in the recent response submitted by the football
authorities (jointly) in February 2012 to the Culture, Media and Sport Select
Committee Inquiry into Football Governance.”” The Select Committee made clear
the need for reforms within the industry and that legislation would only be considered
if there was a failure by the football authorities to implement the necessary reforms.*
This potential threat was enough for the football authorities to once again work
together to set out in more clarity how they would address key issues faced by the
industry. In regard to regulation, a new structure was proposed defining the
operational scope and role of each organisation (figure 1). This structure shows that
the board of the FA will take decisions on regulatory policy, aided by the Regulatory
Policy Group, which will consist of representatives from the National Game Board
and the Professional Game Board. A newly created FA Regulatory Authority (FARA)

will have the task of implementing and overseeing on-and off-field regulatory policy

including a new FA Club Licence.*
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Figure 1: The Licensing of Professional Football Clubs®
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There are three main implications arising from this response. First, it can be
interpreted as a joint strategy by the football authorities to repel the threat of
government intervention. This is similar to previous examples (such as the Task
Force) where the football authorities have collaborated to resist outside regulation,
therefore demonstrating that regulation involves interdependence and bargaining
amongst powerful actors within the regulatory space.?® The second implication is that
this new structure would mean a further concession (indeed complete removal) on

the part of the FA in regard to financial regulation. Although it could be countered
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that in fact the FA will take primary responsibility for regulation through the FA Club
Licence, if financial instability is considered a key weakness in English football, this
new structure sees the responsibility for financial regulation removed from the FA
and passed to the leagues. The third implication raises questions as to the extent to
which the government is willing to intervene and enforce regulatory change. For
example this proposed structure is not strictly in accordance with the Select
Committee final report or the Government response to the Culture, Media and Sport
Committee in which it was made clear that the FA was seen as the appropriate body
to address the weaknesses in English football. Despite this, this response from the
football authorities was welcomed in the House of Commons by the Minister for
Sport and the Olympics.?” This demonstrates a continued lack of desire on the part
of government to intervene in the financial regulatory process, instead preferring the
football authorities to introduce their own regulatory procedures. This is perhaps a
reflection that despite a high media profile, sport, and the football industry more
specifically, are not key government priorities. This may be because the football
industry does not make a significant contribution to overall GDP or employment
figures within the UK. It also reflects the fact that the Department for Culture, Media
and Sport is only a relatively small central government department with an annual
budget accounting for a fraction of government spending with the Sports Minister
post not usually occupied by an individual who moves on to more significant
governmental positions (Andy Burnham, the former Secretary of State for Health
being a notable exception). For these reasons it is arguable that a sustained focus
on improving football club finances through the introduction of legislation by the

government is unlikely.
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While this new structure helps to clarify responsibility for financial regulation — a
previously identified issue — there is a concern that a fundamental problem at the
heart of this proposed regulatory structure in that the FA has had any powers to
regulate club finances removed and it will be the leagues — and by extension, the
clubs — that will be responsible for setting financial regulation. This is a point that the
leagues have been very open and transparent about. They make the argument that
the leagues are democratically controlled by their members and that changes to

regulations have to be agreed upon by a majority of members:

“...the Football League has to be run as any league competition in football, is
run on democratic lines, so ultimately we have to be able to convince our own
membership of the validity of a particular policy or course of action.....We
have demonstrated that we can persuade our clubs to take good governance
steps to try and ensure the industry is more accountable and there is greater
transparency in its dealings. That’s step by step. There is no panacea”

(Chief Operating Officer, the Football League, Personal Interview, 22" June,
2006)

“But as | say, we are working with the Football Association, and | think David
Bernstein last week was very clear when he said the best point of regulation is
down at the league level where the members are. Whether we like it or not,
the members of the Premier League will take being moved along the
regulatory curve more readily from their own executive and their own board
than they will necessarily from people one stage removed. Therefore, if self-
regulation is the right way to go, it is much more powerful when our 14 clubs
have put their hands up round the table to say yes to regulatory change”.
(Richard Scudamore, Chief Executive, The Premier League, Culture, Media
and Sport Committee, 5" April 2011)-

It is hard not to disagree that self regulation is very powerful, particularly when it is
the football clubs that are voting through regulatory change. Moreover, the Premier
League and the Football League in particular have worked hard at lobbying member
clubs on the importance of financial regulation with some notable successes

demonstrated by the increase in regulatory measures. However, it could be argued
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that where the clubs have ultimate responsibility for voting through financial
regulations, and within a system that prioritises sporting performance, there will
always be the possibility that appropriate financial regulation is not implemented.
Therefore it can be argued that the recent proposal to remove responsibility for
financial regulation from the FA altogether is analogous to removing the Financial
Services Authority and allowing the banks to collectively vote through their own
regulations. This move to ensure the leagues have complete responsibility for
financial regulation is in contrast to other European countries such as France, where
the Direction Nationale du Contréle de Gestion (DNCG) is a separate organisation
from the Ligue de Football Professionnel (LFP), with the responsibility to oversee the
financial accounts of the professional clubs and apply a series of sanctions where
clubs are in breach of rules. However, even with this alternative regulatory structure,
in 2008-09 18 out of 44 professional clubs that failed to record a profit although

losses in the majority of these cases were relatively small.*®

The new structures suggested in figure 1 demonstrate a significant step towards
further self-regulation, which clearly over the past 20 years has not been successful
in controlling costs. It is essentially because of this self-regulatory environment that
has prevailed across many European countries leading to poor financial performance
that UEFA have entered into the regulatory space to set out a potentially new era of
financial regulation. As a pan-European organisation, UEFA has been able to agree
on the implementation of the Financial Fair Play Regulations. Whilst the first two
periods have been relatively unsuccessful at addressing the issue of poor financial
performance, it could be argued that the emergence of the UEFA Financial Fair Play

Regulations will have more impact. Indeed, the clubs in the Football League have
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recognised the financial benefits of the Financial Fair Play Regulations and have
voted to adopt them. From season 2012-13 all clubs are required to submit financial
accounts to the Football League by December 1% every year to demonstrate whether
they have met the requirements on loss-making and equity investment. Furthermore,
the 24 member clubs in the Championship have voted through new rules that reduce
the permitted levels of annual losses and equity investment by season 2015-16 with
sanctions dependent on league form. For example, if a club is promoted to the
Premier League and has failed to adhere to the new regulations they will be subject
to a promotion tax that will be redistributed amongst clubs in the Football League.
This demonstrates that UEFA Financial Fair Play Regulations have the potential to
filter across lower leagues and improve financial stability within the wider football
industry. They also have the potential to offset the concerns noted above in relation

to self-regulation.

Ultimately, the development of these regulations, although voted through by Football
League clubs, has been a result of UEFA entering into the regulatory space and
shaping the regulatory environment in a way that, in the UK, other actors such as the
Government have been unwilling, or unable, to do. One of the key reasons for this is
the significant financial resources that UEFA generate every year from the
centralized sale of the broadcasting and commercial rights to the Champions League
(and to a lesser extent the Europa League) which are then distributed across
European football. This model is also being implemented for national teams from
2014 with all 53 European National Associations agreeing to centralize the rights for
FIFA World Cup and UEFA European Championship qualifying matches in the aim

of increasing revenues. It is the ability to generate substantial financial resources
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that provides a significant degree of leverage and has enabled UEFA to maintain its
position at the top of European football. This is despite the threats of a breakaway
competition in the 1990s and the increasing desire of the larger football clubs in
European football to demand a more significant share of the revenue. Whilst a
similar threat was faced by the FA in the 1980s, UEFA has, through successful
commercial development of its competitions and constructive dialogue with the
European Union, strengthened their position in European football. This has facilitated
the move into the regulatory space and underpins their ability to influence the

European regulatory agenda.

Conclusion

This paper has used the concept of regulatory space to underpin the analysis of
financial regulation of professional football clubs in England. It set out to consider the
nature of the relationships amongst the key actors within the regulatory process, the
role of other actors within the regulatory space, and the extent to which key actors
influence the regulatory space. It has shown that financial regulation is fundamentally
a political process determined by the interrelationships amongst the football
authorities and that the contests for power and authority remain fundamental to the
implementation of an appropriate regulatory framework. It has also considered the
importance of the internal dynamics of the organisations within the regulatory space
although particular focus has been given to the FA. Here we see conflict, self-
preservation, and vested interests on the FA board. Moreover it is clear that as both
the Premier League and Football League are run by their members — the football

clubs — introducing financial regulations requires a majority of clubs to vote to accept
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changes. These internal dynamics, as well as the broader institutional context, are
critical as it sets out the framework for which regulatory decisions are taken and

helps to understand the evolutionary process of financial regulation.

This paper contends that financial performance of football clubs is affected by these
regulatory structures in which the clubs operate. However, despite a tightening of
regulations in England over the past decade, the football industry continues to suffer
from poor financial performance suggesting these measures have not done enough
to address the financial problems experienced by many clubs in English football. The
introduction of European-wide measures with the UEFA Financial Fair Play
regulations will perhaps play a more fundamental role in addressing financial
instabilities. However until the Financial Fair Play regulations are fully implemented a
number of issues remain unclear. For example, will UEFA have the political will to
ban a major European club from participating in the Champions League if it fails the
Financial Fair Play Regulations? What impact will the regulations have on
competitive balance? Will it lead to a decrease in competitive balance whereby
sporting success is concentrated even further on those clubs with high turnovers?
These are issues that require further (longitudinal) research and demonstrate how
the nature of the regulatory space is an evolving, dynamic process. There is also the
renewed debate over whether the top European clubs will seek to break away from
UEFA altogether, which would have a significant impact on the UEFA Champions
League and the Financial Fair Play regulations. To what extent this is a realistic
threat is unclear but demonstrates that the major clubs (through the leagues) are a

powerful actor in the regulatory space.
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This study emphasised that the concept of regulatory space is an appropriate and
highly relevant framework with which to conceptualise the evolution of financial
regulation of professional football clubs in England over the past 30 years.*
However on the other hand, in what ways does the study of financial regulation
within the professional football industry contribute to an understanding of the
regulatory space? Despite the fact that the professional sporting industry has certain
peculiarities it can be argued that this study supports the work of Hancher and Moran
by demonstrating that the implementation of appropriate financial regulation is a
function of the institutional environment and the contests for power and control of the
regulatory space. This is not something that is exclusive to the professional football
industry but can also be seen in other industries, and in particular the banking sector.
For example, Garneau and Shahid discuss how various governing bodies in the US
banking sector have each developed regulatory measures that have led to a
fragmented set of redundant, overlapping or contradictory regulations, and call for a
single compliance framework to manage the implementation and monitoring of the
regulations.'® The findings from this research on the professional football industry
suggest that appropriate regulation is unlikely to occur under the following four
circumstances: Firstly, where the internal governance structures of regulatory bodies
are constituted in such a way as to inhibit the process of decision-making. For
example if a particular stakeholder group has representation on the board of the
regulator and seeks to influence board-level decisions in the interests of its members
it could lead to concerns over regulatory capture. Second, regulation is not
necessarily forthcoming where powerful actors maintain control of significant
financial resources and have a desire to limit financial regulation. This has the

potential to provide a certain degree of leverage: this links to the previous point if
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leverage is realised through acceptance onto the board of the regulatory body as a
way to shape the regulatory agenda. Third, if minor actors within the regulatory
space who support the implementation of more appropriate financial regulation do
not have sufficient power/leverage (even through combining to increase pressure)
then it is unlikely that they will be able to influence the regulatory agenda. The final
circumstance under which appropriate financial regulation is unlikely to occur is if
government is unwilling to intervene and use legislation to improve financial
regulation. In the UK the dominant political ideology over the past 30 years has been
to favour free-market principles and therefore self-regulation. Under this
circumstance key stakeholders in the regulatory space will be able to argue the need
to preserve self-regulation and minimise government intervention. A combination of
these factors will result in a form of regulatory capture whereby those powerful actors
are able to influence the regulatory space. In this situation, the shared nature of the
regulatory space can be problematic given the dominant actors ability to effectively
control and capture the regulatory space, particularly if appropriate regulation does
not exist or is resisted. In the football industry in England, these circumstances have
prevailed and it is only following the emergence of UEFA as a key actor in the

regulatory space that issues of financial regulation may be appropriately addressed.
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1984.
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" Interviews were undertaken with the Director of Governance from the Football Association; the
Chair of the Financial Advisory Committee at the Football Association (now defunct); the Chief
Operating Officer and the Independent Non-Executive Director of the Football League; and the Chief
Operating Officer, The Football Conference. The Premier League was approached although declined
to give an interview.

% Interviews were undertaken with a Chief Executive of a Premier League football club; a Vice-
Chairman of a Football League club; the Chair of the Independent Football Commission; the Chair,
Chief Executive and Deputy Chief Executive of Supporters Direct; the Chair and the Development
Officer from the Football Supporters Federation

? Interviews were conducted with the Director of Football Governance and Regulation at the Football
Association; the Head and Deputy Head of the Football Regulatory Authority at the Football
Association; the Chief Operating Officer of the Football League; and a Chief Executive of a Football
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% Ibid. The Blueprint was explicit in the rejection of the idea that the Football league should have
equal representation when it declared that “The future of Association Football depends,
fundamentally, on confirming and strengthening the position of The Football Association as the
Government of the game in England. All other associations, Leagues and Clubs should be
subordinate to the Football Association. Historically, there has been a constant power struggle
between the Football Association and the Football League. The effect of that lack of unity has been to
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Football League. The Football League, in its publication ‘One Game, One Team, One Voice’
presented a case for an equal share of power within the Football Association. That proposition has
been rejected by the Football Association Council and properly so”, section 4.1. .
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included representatives from the Football Association; the Premier League; the Football League; the
Professional Footballers’ Association; the League Managers Association; the Sports Council; the
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shareholding in the football club that he owned at the time — Chester City FC. The football club were
given a 25 point deduction by the Football Conference at the beginning of the 2009/10 season and
were subsequently expelled and then liquated. A new team — Chester FC — were formed by
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8 European Commission. Communication from the Commission, 12. The communication on sport in
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8 House of Commons, Culture, Media and Sport, 52-53. William Gaillard, advisor to the UEFA
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particular, that the growing inflation of wages and transfers, the large number of clubs facing an
unsustainable debt burden and the fact that a number of clubs Europe-wide were going into
administration, meant that the system needed some reform [...] we felt that, through our licensing
mechanism for our own competitions, we could introduce some order and more rationality into
professional football”.
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a governing body”.
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