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PREFACE

In the spring of 1990, when I was completing some
research on a very different subject from Fermat, I began
to hope that I could go back to the French Department
with the idea of looking at some stage in the history of
French mathematical thought. I happened to be in what was
then a storeroom of the library, and saw names like
Cauchy, Laplace, Lagrange, and then Fermat, the name
behind the unsolved Last Theorem. On the shelf stood all
the volumes of his (Fuvres, and elsewhere was the
comprehensive study in 1973 of Fermat's mathematics and
other scientific work by Michael S. Mahoney.

When I looked at the first letter in the G@Guvres
I was at once attracted by the modesty with which Fermat
offered to share his ideas about mathematics, and a few
pages later on, by his offer to solve a problem, even
though he hastened to say that he was not Gdipus, (who
solved the riddle of the Sphinx), but only Davos (who was
a slave in Terence's play Andria, 166 B.C.).

I saw that his correspondence was on level terms
with the most brilliant of his international
contemporaries, while all the time he was engaged in
following an onerous career as a judge. I felt that I
would want to look at his life in the round, if this were
possible. There were clear signs that his personal
serenity detached him from the violent politics and
fierce rivalries surrounding his official life.

I realised the wide field that presented itself, and
that it would be impossible within a reasonable compass
to cover it all, but that what was possible was to
restrict the mathematical and scientific review to those
subjects by which Fermat's name is still alive at the
present day. In effect that would mean concentrating on
number theory, in which he has left the richest legacy.
He was fully aware of the significance of number theory
for future generations. I wanted to find from his letters
how far some of his uncompromising theoretical assertions
could have been well founded. I could not know then that

Professor Wiles was working towards the day when he could
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announce to the world a proof of the Last Theorem, and I
am delighted to be able to include an account of the
event, while at the same time I have tried to put the
whole problem in its proper perspective as far as Fermat
himself was concerned.

An additional incentive to me at the outset was that
I could not see how Fermat's gentle character, as shown
in his letters, could be reconciled with the abrasive
remark of Descartes, which appears in vol. IV of the
GFuvres, that in a derogatory sense, Fermat was Gascon
(when it came to an argument.) To me, the opposite seemed
to be the case, and it was Descartes himself who was the
"Gascon". It is of course true that Fermat was, if not a
"hanging" judge, most certainly a "burning at the stake"
or a "breaking at the wheel" judge; but once outside his
court he represented everything that was most civilised
and prudent in the upper class French society of his
time, and I hoped to show this.

I have worked as far as possible from Fermat's own
letters, and I have sought to establish that they were
primarily reflective of detailed work done in his
twenties, when as a young advocate he had not only enough
leisure but also the actual presence of an intimate
circle of mathematical friends; whereas in later years
the time available for his private interests was confined
to the vacations, and all such friends were at a
distance.

I have looked for some way of reconciling his
indisputable mastery of problems inherited from classical
times with his inner conviction that that mastery covered
theories and "discoveries" of his which later generations
have been unable to substantiate without much more
developed methods.

As my reading progressed, the course taken by the
writing needed to be revised from time to time, and I
freely acknowledge the invaluable advice of Dr Richard
Waller in making those revisions and reaching this final
form.
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INTRODUCTION TO PART I
THE FRENCH LEGAL SYSTEM IN FERMAT'S TIME

The law that Fermat learnt and practised was a
complex system with its roots in Roman law. The
developments of six centuries had produced a mixture of
Roman law, canon law, royal edict and local custom which
might have been expected to produce frequent deadlock,
but which was made to work by the unifying power,
influence and sanctions of the monarchy. Every minor or
major attempt by a local authority to act independently
of the king's will was sooner or later countermanded,
with few compromises. These aspects will be illustrated
in the following chapters, but for a general introduction
I have turned to the comprehensive work of Francois
Olivier-Martin,! a modern expansion of the standard
history of J. Brissaud.?

From the Middle Ages onwards Roman law was regarded
by the kings of France as no more than a system of
custom, so far as it was accepted by each of the wvarious
communities. This system, stemming from Justinian, was
not immutable, and parts of it, different parts in
different areas, were allowed to fall into disuse. While
Roman law formed a basis in provinces governed by written
law, it was not at all exclusive. In areas like Toulouse
it stood alongside royal ordinances and officially
published local customs. Consequently Roman law was
interpreted and limited by jurisprudence; the Parlement
of Toulouse, in common with other Parlements, put its own
construction on the more debatable provisions of Roman
law. When cases were transferred from one jurisdiction to
another, this led to serious practical difficulties.

Toulouse and its environs show a typical history in
the development of its legal institutions. To supplement
Roman and canon law, and privileges granted by feudal
lords in the 12th century, Toulouse needed a number of

1. Fr. Olivier-Martin, Histoire du droit francais des origines a la
Révolution, 1951.

2. J. Brissaud, Cours d'histoire générale du droit frangais public
et privé, 1904.
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independent legal customs, and these came into being as a
result of the violent repression of the Albigensians in a
Crusade directed by Innocent III. The stronghold of
Toulouse was the scene of their final defeat in 1218,
after which the liberties of the citizens were held in
check until Philippe III came to the throne. In 1283 he
restored the independence of Toulouse, and confirmed the
list of local customs presented to him by the consuls,
reserving only 20 of the 180 articles. In this form the
charter was again confirmed by subsequent kings down to
Francois I in the sixteenth century, and was in force
throughout Fermat's lifetime.

In 1664 the customs of France were published in a
collection by Charles du Moulin, a lawyer in the
Parlement of Paris.3 To avoid reproducing the archaisms
of orthography I have relied on the collection of 1884 by
Tardif.4 The following examples are chosen because they
might have borne on a court case to be described later.

TITULUS III
DE TUTORIBUS ET CURATORIBUS

5. Noverint, etc., quod usus et consuetudo est
Tholose guod guando Consules Tholose dant tutores
alicui pupillo et bonis suis, vel in bonis alicujus
defuncti, quod dicti tutores non dant fidejussores;
et quamvis non dederint fidejussores, valet eorum
tutela, et valent venditiones quas fecerint ipsi
tutores de honoribus dicti pupilli vel dicti
defuncti, factis tribus tubiciniis et facta
confirmatione per Consules. Et ita servitur de
consuetudine Tholose, eo quod fidejussores non
dederint in aliquo non obstante.

6. Item, quod usus et consuetudo est Tholose quod
tutor testamentarius, qui vulgariter appellatur
spondarius, non repellitur ab administratione
negotiorum pupillorum, nec denegatur ei agendi pro
pupillo contra debitores pupillio actio, eo quia
inventarium non fecerit dictus tutor, nec etiam
adjungitur propter hec curator dicti tutori; et hoc
maxime si dictus pupillus sit de parentela tutoris
sive spondarii supradicti. Hoc tamen non obstante,
ad confectionem inventarii tutor quilibet
teneatur.>

3. Charles du Moulin, Les coustumes generales et particulieres de
France et des Gaules, Paris, 1664.

4. Ad. Tardif, Coutumes de Toulouse, Paris, 1884.

5. Ibhid, p. 9.



This article establishes the custom that the
guardian of the person and property of a ward, or the
trustee of the estate of a deceased, does not have to
give sureties to the consuls; yet in the absence of
sureties their legal powers are fully effective.
Additional freedom is given to the trustee under a will.
He is not debarred from managing the business affairs of
a ward, nor is it denied to him, on behalf of the ward,
to go to law against the ward's debtors, even if he has
not made an inventory for that purpose; especially if he
is related to the ward. He will still be held responsible
for the completion of inventories, however.

This is followed by an example concerning the rights
of some minor children.

TITULUS IV
DE MINORIBUS VIGINTI QUINQUE ANNORUM

7. Noverint, etc., quod de usu et consuetudine
Tholose laudabili et prescripta, notaria et
manifesta, tenetur et observatur, et est
observatum et obtentum in Tholosa et infra dex seu
terminos Tholose a tempore a quo non extat
memoria, quod major quatuordecim annis minor
viginti quinque, patre mortuo, potest se obligare,
emere et vendere, et contractus alios celebrare,
et potest esse in causa seu causis, et habet
personam standi in judicio; et si sententia contra
ipsum feratur, non restituitur ratione minoris
etatis, nisi tamen ille talis fuerit conditionatus
a patre in testamento, cum carta publica, vel sibi
usque ad tempus fuerint dati a Consulibus
curatores, infra quod tempus, si ita est, debet
sequi conditionem sibi a patre appositam in
testamento, vel stare et esse sub illorum consilio
curatorum, non obstante consuetudine supradicta.

8. Item, usus sive cosuetudo est Tholose quod
major quatuordecim annis potest stare in judicio
in causa seu causis injuriarum sine auctaritate
patris, licet sit in patris potestate, et si
sententia lata fuerit contra ipsum in causa seu
causis injuriarum non retractatur sententia, pro
eo quod pater non prestitit sibi auctoritatem.®

This article begins with an unusually flowery and
pompous introduction, asserting that it has always been
the custom in Toulouse and its province that a person
older than 14 and younger than 25, whose father is dead,

6. Ibid, p. 10.



is allowed to make binding contracts, to buy and sell, to
join with others in contracts, to appear in a lawsuit,
and to have personal standing in court. If judgment is
given against him, he is not to be reinvested with the
age of a minor, unless that should be a condition in his
father's will, in common with a public deed, and under
detailed rules.

It is also the custom that a person older than 14
may stand in court in a case of tort without the
authority of his father, even though he is under his
father's legal power; and if judgment is given against
him and is not withdrawn, the father cannot exercise any
authority over the matter.

Although Philippe III did not allow the Consuls to
declare a custom outside the original charter, an initial
article allowed the Consuls to be consulted when there
was a doubt about a custom which had been approved and
observed for a very long time. If the Consuls affirmed
the custom, no further examination of it had to be made.’

The customs of Toulouse cover a wide variety of
subjects in legal procedure and in civil, commercial and
criminal law, but do not represent a comprehensive
justices' manual. They appear to exhibit the local
unwillingness to let Justinian make all the running.

Similar formal collections of local customs came
into existence in other parts of France, mainly in the
south, between the thirteenth and sixteenth centuries,
though their approved reduction to writing was not in
general regularised until the ordinance of Charles VII at
Montils-les-Tours in 1453. There were some private
collections of customs in the north, but these were
incomplete, wvague about the area of jurisdiction, and
mixed with Roman tradition and purely personal opinions.
Judges tended to turn from these books to enquiries
(enquétes par turbes) in the locality by a legal

commission, greatly increasing the delay and expense.®

7. Ibid, p- 1.
8. Brissaud, p. 363.



In seventeenth-century court cases the parties could
plead from Roman law, either written or derived from
precedents, or from officially published local customs,
or from the modifications or extensions of the common law
brought about by the interpretation of the jurisconsults.
The lawyers of a plaintiff tended to start by basing
their argument on an unwritten custom if possible,
because the uncertainty attaching to it made it possible
to interpret it to the best advantage, and this device
also dragged the case out, to the lawyers' profit.

As the result of rivalry and conflict since the 13th
century between ecclesiastical courts and the lower royal
courts, later joined by the Parlements, it was also now
possible for cases which were formerly within the
exclusive jurisdiction of the bishops to be brought
before the secular courts. Major subjects appropriated
were marriage, ecclesiastical benefices and testament.
The relevant written provisions of Canon Law were taken
over and extended as necessary. What had also been taken
over was civil and criminal procedure against the clergy,
and even the prosecution of heretics, with the religious
troubles of the 16th century as a pretext. Even when a
priest was sentenced by an ecclesiastical court, or
subjected to restrictions which he did not like, he could
appeal to the Parlement, usually with success. This
procedure was called 1'appel comme d'abus, and in a case
to be described later, it is shown being used by an uncle
appealing to nullify the church marriage of his niece.

From the beginning of the sixteenth century the
kings of France clearly set out to establish the
principle that the unifying power over all legislation
was the king's will.? Wherever a provision in the
existing codes conflicted with the king's supreme
authority, it was displaced by a royal ordonnance, an act
which was also used to extend the law, and to meet the

objections to administrative burdens by deputies to the

9. Ibid, p. 346.



Etats. A series of such ordonnances or édits grew into
a legislative Code, labelled with the name of each
successive king.

Before these edicts could become law they had to be
verified and registered by each of the Parlements, and
this was a requirement which led to bitter conflicts
under Louis XIV.

An outstanding instance of law reform, both civil
and criminal, was the Ordonnance de Villiers-Cotterets
under Francois I®f in 1539. Among other matters of civil
administration, it looked at the registers of births,
marriages and deaths which had long been kept by parish
priests, with the main object of recognising impediments
to marriage. The ordonnance made these registers the sole
source of proof of a person's civil standing.

The main reform of the Ordonnance was in the
criminal law.!? Feudal procedures were swept away;
prosecutions were begun officially and formally, instead
of depending on a public accusation by the victim;
prisoners were interrogated in secret, as in the
ecclesiastical courts; trial by ordeal was abolished, but
the use of torture became automatic. Torture before
judgment was used to extract confession, and after
sentence to discover any accomplices. The accused saw no
documents and had nobody to represent him. Practically
the only defence he could put up was the proof of an
alibi.

Ironically the first victim of these harsh changes
was thelr author, the Chancellor Guillaume Poyet. On
being arrested he was refused any chance of communication
or the service of a lawyer, with the taunt patere legem
quam fecisti.

Protests in legal circles against the uncivilised
character of the reforms went unheeded. In the following
century Fermat had to administer these 1539 provisions.

The ordonnances of the king were not the only

e — — T —— WE S T I TE TH OES s ST B m = el == S TR TETD DM el

10. Ibid, p. 377.



instruments by which the law could be changed. The
Parlements could also do this by means of arréts de
réglement, which applied only to the area of the
Parlement in question. Even though changes by this
process were mainly procedural, no Parlement had ever
been given the authority to make them. From the
thirteenth century the practice appears to have been
accepted as a limited delegation of the king's
authority.!!

Finally, in the later years of the monarchy, many of
the arréts of the king's council (often in the absence
of the king himself) were not just simple judgments, but
were so analogous to ordonnances that they effectively
changed the law, and consequently had to be verified and
registered by the Parlements before they could come into
force. They were marked by a difference of introductory
phrase:

La rédaction était toujours en style indirect:
Le roi a ordonné et ordonne, tandis qu'on
employait le style direct pour les Ordonnances:
Louis ... a ces causes ... ordonnons.l?

It is now possible to consider from a number of
angles how the Parlement of Toulouse applied the highly
developed system of law of Fermat's time, in
circumstances where the plainest legal principles were
often forced to give way to political considerations.
It will be seen that Fermat was a loyal servant of the
king, but beyond that his judicial views can only be
gauged by inference.

11. Ibid, p.375.
12. Ibid, p. 376.



PART I
FERMAT AS A PROVINCIAL JUDGE

Fermat's professional career lasted until the day of
his death, and his adoption of such a career looks just
as natural and predictable in his day as it would be in
similar circumstances today. He was born in Beaumont-de-
Lomagne, a small village about 50 km north-west of
Toulouse. Its size may be judged by its present
population of 4000, but it was not without its two
consuls or magistrates, of whom Fermat's father
Dominique, a leather merchant, was the junior. Fermat's
mother came from a family of jurists. It seems clear that
his education developed under the influence of his
parents, but there is only indirect evidence of his
personal life in Bordeaux and Orléans up to the age of
30, when he purchased for life the office of conseiller
in the Parlement of Toulouse from the widow of the
previous holder. At that point he chose to marry and set
up house.

No biography of Fermat exists, for the simple reason
that so little has been known at any time about his
private and professional life. His mathematical and
scientific letters are almost entirely impersonal, and
rarely touch on his legal career. Entries in biographical
notes of the 18th and 19th centuries are insubstantial
and conflicting. In the 1870s the mayor of Beaumont-de-
Lomagne, Charles Taupiac, felt that he ought to do
something to make this world-famous mathematician better
known as a real person, and wrote articles on the
information that he found in his archives. Apart from
showing his Beaumont origins, this information threw
little light on Fermat's education and life up to 1630,
even when Taupiac's researches were amplified by
H. Blanquiére and M. Caillet in 1957.13

There are brief biographical details published in
1912 by Tannery and Henry :

13. Michael S. Mahoney, The Mathematical Career of Pierre de Fermat,
1601-1665, p.15. From this material, Mahoney made conjectures
about Fermat's early life, but I rely on Tannery and De Waard.



Fermat (Pierre), mathématicien francais, est né

a Beaumont-de-Lomagne en aoiit 1601 (baptisé le

20), mort a Castres le 12 janvier 1665. Fils de
g Dominique Fermat, bourgeois et second consul de
Beaumont, et de Claire de Long, qui appartenait a
une famille parlementaire. Pierre, aprés avoir
recu sa premiere éducation chez les Cordeliers de
Beaumont, termina ses études a Toulouse en se
destinant a la magistrature. Installé comme
commissaire aux requétes le 14 mai 1631, il
épousait, le 1°f juin, Louise de Long, cousine de
sa mére. Sa nomination comme conseiller de la
Chambre des requétes est du 30 décembre 1630; il
obtint, assez difficilement, de passer dans la
Chambre de 1'édit en aoiit 1648, et mourut a
Castres, deux jours aprés y avoir rapporté un
procés. Il laissa cing enfants: Clément-Samuel;
Jean, archidiacre de Fimarens; Claire, dont un
petit-fils, Jean-Gailhard, succéda comme
conseiller a Jean-Francois, fils de Clément-
Samuel; enfin Catherine et Louise, qui furent
toutes deux religieuses. C'est seulement comme
conseiller a la Cour que Fermat prit, suivant
1l'usage, la particule nobiliaire, qu'on ajoute
assez souvent a son nom. Tandis que sa carriéere de
magistrat s'écoulait obscurément, par sa
correspondance avec quelques savants de son temps
et par la communication en manuscrit de traiteés
composés en latin, il s'acquit, deés 1637, le renom
d'un géométre hors de pair...l4

Cornélis de Waard added in 1960 :

[I1] fit ses études aux Cordeliers ... puis fut
avocat a Bordeaux. Il y rencontra, au temps ou
l'on venait voir la digue de La Rochelle,
Roberval, et peut-&tre Beaugrand, puis Etienne
Despagnet ... et Francois Fillon ... Acheta un
office de Conseiller aux Requétes du Parlement de
Toulouse, le 29 décembre 1630, et y fut installeé
apreés avoir été recu bachelier en Droit Civil a
Orléans le 1©T mai. Signe un contrat de mariage
avec Louise de Long, cousine de sa mére, le 18
février 1631, et 1l'acte, le 1T juin 1631.
Carriére parlementaire assez obscure a Toulouse

... 11 laissait cing enfants, dont 1'un, Samuel,
fut un savant, éditeur de son pére.l5

These extracts show that Fermat completed his
education in Toulouse in his early twenties and was then
a lawyer in Bordeaux. He took a degree in civil law at
Orléans in 1631, and became a judge in Toulouse.

l14. @Fuvres de Fermat, IV, p. 237. His first appointment to the
Chambre de 1'Edit was in 1638. The difficulties that arose in
1648 were over his re-appointment.

15. De Waard, Correspondance du P. Marin Mersenne, VI, p. 50
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The career of almost any judge, in the courts, is
by its nature obscure. Although he appears as the man in
charge, his function throughout the course of legal
proceedings is heavily circumscribed, if not by
precedent, then certainly by the system of law in force.
If he wants to express his personal views of the laws he
has to follow, he writes books and articles, and his
biographer will be able to show the development of his
thinking in the course of his career, perhaps thereby
demonstrating that he became an outstanding judge. Fermat
wrote nothing of this kind, or if he did, it has never
surfaced. The treatises of his time were written by
university professors.

However, it is possible to see how he rose to the
top in successive stages, in the 34 years of his
professional career; very fortunately his own letters
give a detailed account of the Toulouse courts, which

expands in a personal manner the bare historical records.



L
ORIGIN AND COMPOSITION OF THE PARLEMENT OF TOULOUSE

In the 13th century the King's council was a
Parlamentum (assembly), being both an instrument of
government and a tribunal. An increase in the number of
appeals from decisions of local magistrates made it
necessary to separate the judicial function by creating
the Parlement of Paris, which by the end of the century
was an independent body with a written constitution. It
was permanently in Paris, unlike the King's council,
which travelled with him round the country.

The kingdom became so much extended at the end of
the Hundred Years' War that the judicial work had to be
shared with a provincial Parlement, and the first to be
established was at Toulouse in 1443, covering a large
area of southern France. When other provincial Parlements
had been constituted, the number of potential litigants
in the third of the kingdom answering to Paris was about
10 million, and to Toulouse about 2 to 3 million.

The provincial Parlements claimed equality with, and
independence from, the Parlement of Paris. In general
this ensued. Parlements did not encroach on each other's
jurisdiction, but in special circumstances the Chancellor
could direct that an Order of one Parlement should be
binding on another, or on the whole kingdom.16

The subdivisions of courts and the conduct of
business in Toulouse were at first modelled on the
parent. In the course of time some changes were
introduced, which must have reflected an independence of
Paris, because in 1654 Fermat wrote letters to d'Augeard,
president of the Chambre de 1'Edit Guienne in Paris,
describing the arrangement of the Toulouse Parlement. It
might be expected that the basic facts would already be
known to the Chancellor, who was responsible for Toulouse
appointments and who obtained reports of the performance
and efficiency of the judges. The inference from the
letters is that President d'Augeard sought the

information at the instance of First President de Harlay,

16. The introductory information is taken from Brissaud,
pp. 869-881.







































































































































































































































































































































































































































































































































